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PREFACE. 


THESE cases were intended for publication some years 
ago, but failing in the required number of subscribers, the 
plan was abandoned, and would not now have been revived, 
had not Mr. Gou,tp undertaken to print them at his own 
risk and responsibility. On these terms, they are placed at 
his disposal, he having my promise of another volume, so 
soon as it should be ascertained, that primted Reports of 
Georgia decisions, are desired by the profession. 

Anterior to the time of Judge /omes we had several men 
on the Bench of high reputed ability and learning ; but their 
decisions are nowhere to be found; at least, they have es- 
caped my research, or any means I possessed to discover 
them. Judge /owes was not bred to the profession, but he 
had all the attributes of character essential to the appoint- 
ment, soundness of judgment, integrity, and firmness. 
These traits are discernible in his recorded opinions; and 
they amply atone for any deficiences, which a garrulous, or 
ostentatious pedantry may attribute to them. I say recorded 
opinions, for according to our practice, and system of juris- 
prudence, few opportunities are afforded for written decisions. 
A special verdict, or a case stated for the opinion of the 
court, is seldom agreed to, or made up; it is either a matter 
of consent, by the attornies, or assented to on the suggestion 
of the court. It is, of course, expected, that the verdict 
will be rendered as at mis? prius, under the unprepared, and 
sudden directions of the judge, who has no other opportuni- 


ty of correcting his errors or those of the jury, but on a 
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motion for a new trial. If therefore ofteu happens, (no mo- 
tion having been made, ) that a different decision will be had 
on the recurrence of the same principle, by the same judge, 
who, in the meantime, has availed himself of the benefits of 
reflection and research. It is ¢hen only, or on a case reserv- 
ed, or some motion collateral to, and springing out of the 
main question of litigation, that a judge of this district feels 
it his duty, to place his decisions upon the minutes. Except, 
however, ona motion for a new trial, he is not required by 
law to do so, and if averse to it, in other cases, he delivers 
his opinion with or without notes, which, at discretion, he 
records ‘‘ in eatenso,’’ or consigns to his common place book. 
Decisions, therefore, upon questions of the first importance, 
are left to float upon the memories of the gentlemen of the 
Bar, whose recollections can be of no authority ; and, hence 
the conflicting adjudications, which are thus represented of 
the different judges of this district, and I presume of the 
other districts. It is not surprising therefore, that such 
scanty materials should be found for a volume of Reports, 
or that this effort of mine should be the ‘‘ coup a’essat.”’ 

In our equity practice, we have the same difficulties to 
contend with. ‘The Judge of the Superior Courts, (the high- 
est tribunal of the State,) is also Chancellor, associated with, 
and aided by Twelve Special Jurors, who decree, under his 
charge, ‘‘according to equity and /hefr opinion of the evi- 
dence.’’ As few opportunities then are afforded to the judge 
to give written opinions in Chancery, as in common law 


cases. ‘The business on both sides of the court are disposed 


of in pretty much the same way. The judge, exercising a 


chancery jurisdiction, has only leisure for investigation, on 
bills for injunction, ve eaeat, petitions or motions, or other 
proceedings not requiring, according to our anomalous sys- 
tem, the immediate interposition of a jury. These explana- 
tions will, I hope, be sufficient for the appearance and con- 
tents of this small volume. 

It could have been considerably enlarged, by the decisions 


of my successors, down to the year 1821, (when the Legis- 
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lature of Georgia did me the honor again to elect me a judge 
of this district) but these decisions have not been furnished 


me, and not knowing what may be the fate of this volume, I 


have not solicited them. Indeed it was always my original 


purpose to confine the collection to that epoch, when it be- 


came the custom of the court to place its decisions upon the 
minutes, and to my own administration, and times. As regards 
my own decisions, I could not be influenced by any strong 
feeling of vanity, for they contain enough of intrinsic evi- 
dence to satisfy any one of the profession, that in 1807, (when 
first appointed,) I must have been a very considerable debt- 
or to legal wisdom and experience. Not much could, or 
ought, however, to have been expected from a judge then, 
only a little on the wrong side of twenty-six years. The 
true and only motive, which induced me to select my own 
-ases, and now to suffer them in this form to meet the public 
eye, was, and is, to have justice done me, by showing at 
least industry, and at the same time an anxious wish to con- 
ciliate the good opinion and confidence of my fellow citizens; 
who may now decide themselves, whether I did not endea- 
vour to be honest to all men, and faithful to the law, as far 
as my poor abilities could comprehend its applicability to the 
cases before me. 
THOMAS U. P. CHARLTON. 


Savannah, June 30, 1824. 
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CASES 


ARGUED AND DETERMINED 
IN THE 
SUPERIOR COURTS OF THE EASTERN DISTRICT 
OF THE 
STATE OF GEORGIA, GEORGIA, 


Chatham Co. 


IN JANUARY TERM, 1805. JAN. 1805. 
—_—— 


i Ae ea Minutes of the 


THE clerk stated to the court that the minutes recorded ee P- 
. e wt 


by him, on the first and second days of the time appointed ———— 


by law for holding the Superior Court in the month of April 
last, or Spring Term in this county, were neither examined 
or signed by the then presiding Judge Bowen: Whereupon, 


the court submitted to the gentlemen of the bar the follow- 


ing questions, and requested their opinions, viz. : 

First. Is it necessary that the minutes of the proceedings 
of a court should be signed by the presiding judge, to consti- 
tute a term, under the Judiciary Act ? 

Second. If it be a term, shall the cases brought to said 
term be considered as ready for trial at this term, notwith- 
standing the judge omitted to call the docket ? 

In compliance with the request of the court the preced- 
ing day, Mr. Gibsons delivered in his written opinion, viz.: 

Answer to the first question: —It is not necessary that the 
minutes of the proceedings of a court should be signed by 
the presiding judge, to constitute a term under the Judiciary 
Act. The first day’s sitting of the Judges is called full term, 


by stat. 32 Hen. 8. ch. 21. 
(9) 
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GEORGIA, 
Chatham Co. 
JAN. 1805. 
—_—_—o 
Minutes of the 
Court. 


CASES IN THE SUPERIOR COURTS 


That the judges shall sign the minutes every day prior to 
adjournment, is a duty commanded by the law; yet a failure 
of duty in a judge cannot vacate a term. The law says, that 
the judge shall sign the minutes before adjournment. 


And the same law says, that no cause shall be continued 
more than one term at the instance of the same party; yet 
if Judge Bowen had continued a cause two terms, at the in- 
stance of the same party, the cause being continued, and 
now on the docket, would now be tried, notwithstanding 
Judge Aowen’s irregularities. It is said, that unless the 
judge had signed the mznufées, the authenticity of the book 
styled ‘‘ Zhe Minutes’’ of the Court, may be questioned. 
The answer to this is, that the clerk is a sworn officer, the 
law obliges him to keep regular and fair minutes of all the 
proceedings of the court. This book he produces, as the 
fair minutes of the court upon oath; it is conclusive. He is 
the only person who can certify the validity of the book, or 
extract from it. It may be here remarked, that it is not re- 
collected by the oldest practitioners at the bar, that any 
former judge in Chatham county signed the minutes before 
each day’s adjournment ; and the clerk being asked the ques- 


tion, has so said. 


To the second question :—The cases brought to the last 
term, are to be tried at this term of the court. The judge 
calling over the appearance docket, is an exceeding good 
rule, but not commanded by any law. Judgments by default 
are not so fatal in our courts as formerly. The defendants 
always have a jury trial, and the court will compel the 
plaintiff to make out his case. Judgments by default are al- 


ways under the control of the court. 


A great majority of the gentlemen of the bar concurred im 
the aforesaid opinion, and offered additional reasons in sup- 
port thereof. Mr. Noel cited 1 Viner’s Supplement, 231. 
Postea being lost, anew one was ordered to be made out 
from the record above, and the associate notes. Dugrel vs. 
Bridge, Hill. 20 Geo. 2 Strange, 1264. The records of 


nisi prius was lost, and ‘leave given to make a new one. 
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Darby vs. Gold, East, G. 22. Kely. 106. And Mr. Attor- GEORGIA, 
ney General, on the word ‘‘term,’’ cited 2 Burn’s Law Dic- pp prge 
tionary, title Term, 376, and 2 Black. Com. 277. — 


After a full discussion of the aforesaid questions, the court Minutes of the 
Court. 


took time to consider. 


By the Court: By the act entitled, ‘‘an act, to amend an 
act,’’ entitled ‘‘an act to revise and amend the judiciary 
system of this state, the said Superior Courts shall be held in 


each county in the respective districts, twice in every year 
by one or more of the Judges of the Superior Court, at the 
several times hereinafter mentioned.’’ Sec. sst. 

And by the 4th section it is further enacted, ‘‘ That in case 
of unavoidable accidents, whereby the said Superior Courts 
in any county shall not be held at the time appointed for hold- 
ing the same, it shall be the duty of the clerk of such court, 
to adjourn the same from day to day, not exceeding two days; 
and if the said court should sit within the said two days, as 
aforesaid, such clerk shall then adjourn the same to the next 


term. 


By the 34th section it is also enacted, ‘‘ That the clerks of 
the several courts in this state, shall copy into a book of re- 
cord, all the proceedings in all civil cases, in the said courts 
respectively, which entry of record shall be made within forty 
days after the determination of any cause ; and the said clerks 
shall be allowed the sum of ten cents for every hundred 
words of recording such proceedings, to be taxed in the bill 
of costs. And the said clerks shall also keep regular and fair 
minutes of all the proceedings, in eny of the said courts, which 
shall be signed by the Judge of the Superior, or Presiding 
Justices of the Inferior Court, (as the case may be,) prior to 
adjournment, from day to day. 

And by the 35th section it is also enacted, ‘“That the clerks of 
said Superior and Inferior Courts hereafter to be appointed 
shall, before they enter upon the duties of their appointments, 


and after being commissioned by the governor, take the fol- 
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lowing oath before one of the Judges of the Superior Courts, 


, 


or a Justice of the Inferior Court of the county.”’ 


‘‘I do solemnly swear, (or affirm) that I will truly and 


Minutes of the faithfully enter and record, all the orders, decrees, judgments, 


Court. 


and other proceedings of the Superior, (or Inferior Courts 
of the county of —————, and all other matters and things, 
which by law ought, by me, to be recorded ; and that I will 
faithfully and impartially discharge and perform all the duties 


required of me, to the best of my understanding,’’ &c. 


From all which, it appears that, if the said Superior Courts 
in any county shall not be held at the term time, it is the du- 
ty of the clerk to adjourn the court after the second day, ap- 
pointed for holding the same: and if the said court be held, 
he is sworn truly and faithfully, to enter and record all the 
orders, decrees, judgments, and other proceedings of the said 
court. 

Hence it results, that the record of the clerk is complete 
evidence of a term, or no term under the aforesaid statute. 


But if this were not conclusive, the removal of Judge Bowen, 


by his excellency the governor, on the address of the legis- 


lature, for malconduct, while presiding as judge of said court, 
must remove all doubts. 

AAs to the second question: —The Judge calling over the ap- 
pearance docket, (as observed by HW’. Gibbons) is an exceed- 
ing good rule, but not being required by law, is a matter of 
discretion with the court. The omission should not work 
an injury to parties seeking justice, and I am strengthened in 
this opinion by the 5th section of the aforesaid judiciary act, 
which enacts, ‘“That where any of the said courts shall fail to 
meet, the proceedings in such courts shall not thereby be 
discontinued, but shall stand continued over in the same man- 


ner, as if such failure had not been.’ 
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Minutes of Superior Court, letter F. p. 


STATE 
VS. INDICTMENT FOR A RESCUE. 


CUTHBERT ef alias. , 


Now at this day, to-wit, of April, 1805, the defendants in 
court after verdict, but before judgment, move and pray that 
no judgment be rendered thereon: 

1. Because it appears in the indictment, that the warrant 
was issued in Effingham County, and the rescue in Chatham; 


without stating, that the prisoners in custody under the said 


warrant, were sent by the justice to the next jail, which is in 


Chatham County, there being no jail in Effingham. 

2. Because it does not appear that the prineipals commit- 
ted any offence, or were arrested for any legal cause. 

3. Because the nature of the offence, the refusal or inca- 
pacity to give bail, are not stated in the order for commit- 
ment. 

4. Because it appears in the warrant of commitment, that 
it was directed to Henry Williams, who was not a constable, 
or legally authorised officer, and had no right to execute any 
magisterial, or judicial precept, or authority whatever. 

5. Because the principals arrested under the warrant, on 
which the rescue is predicated, must first be tried and con- 
victed, before the rescuers can be tried or punished in an in- 
dictment for a misdemeanor. 

6. Hearing argument on the foregoing grounds, the court 
sustained the motion on the fifth objection ; whereupon it is 
ordered that the defendants be discharged upon payment of 
costs. 

Charlton, for the State. 


Hlarris and Cuyler, for defendants. 


13 
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Chatham Co. 


—_— 


State 
vs. 
Cuthbert et al. 
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Minutes of Superior Court, p. 113, letter F. 
Ea parte CHAUVIN. 


The attorney general having been previously notified, 
Mitchell and Bulloch, attornies for William Chauvin, moved 
the court to quash that part of the presentments of the grand 
jury of the present term of the Superior Court, which re- 
lated to the said William Chauvin, and which is in the follow- 
ing words, viz.:—‘‘ We feel it a duty to present as a griev- 
ance, the violent behaviour of William Chauvin to his wife, 
and his separation from her, conceiving that the example may 
have an immoral tendency,’’ upon the following grounds, viz.: 

Ist. That no specific charge of violence or breach of the 
peace was set forth in the presentment upon which the attor- 
ney general could form a bill, against which the defendant 
could defend himself. 

2d. That the names of the witnesses were not set forth in 
order, that the defendant might know against whom to bring 
his action, in case the presentment should prove to be mali- 
cious. 

3d. That it would operate as a sentence against the de- 
fendant, without giving him an apportunity of being heard in 
his defence, when it was probable that upon a trial he might 
be honourably acquitted. 

4th. Thata bill of indictment has already been found by the 
same grand jury against the defendant, for the same ground of 
charge as that contained in the presentment, and an action is 
now depending on the common law side of this court, against 
the said Chauvin, by Mrs. Chauvin, for alimony. That as 
the grand jury requested their presentments to be published 
in the Gazette, and this among others, it might tend to infiu- 


_ence and prejudice the public mind before the defendant 


‘could be heard, on cases depending before the court, and fix- 


ing a stigma upon him, without, and previous to a trial, in 
every part of the world where the papers should go, before 


the real merits of the case could be known. 
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By the Court. A presentment being the notice taken by GEORGIA, 
Chatham Co. 
JAN. 1805. 
——’ 
Ex parte 
Chauvin. 


a grand jury of any offence, from their own knowledge or 
observation, without any bill of indictment laid before them at 
the suit of the state, upon which the officer of the court must 


afterwards frame an indictment, before the party presented _ 


can be put to answer it; and it appearing in the present case, 
that a bill of indictment has already been found by the same 
grand jury against the said William Chauvin for the same 
ground of charge as that contained in the presentment, and 
that an action is now depending on the common law side of 
this court against the said William Chauvin for alimony, the 
presentment, which is the subject of the present motion, it 
would seem, is unnecessary, and its publication might preju- 
dice the public mind against the defendant before the trial. 
It is therefore ordered, that that part of the presentment of 
the grand jury which affects the said William Chauvin be 
quashed, and their other presentments be published agreea- 


ble to their request. 
D. B. Mitchell and Noel, for defendant. 
Charlton, A. G. for state. 
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Segar. 
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Minutes of Superior Court, p. 107, letter F. 


STATE 
VS. 
Marco Monaguas, al. dict. MARCO MONAQUO, and JOSE 
SIERRA, al. dict. JOSEPH SEGAR. 


INDICTMENT FOR MURDER. 


At January Term, 1805, A/arco Monaguo and Joseph Segar, 
two Spaniards, were tried for the murder of one Georges 
Martin. Joseph Segar was charged in the indictment as a 
principal in the second degree. The attorney general pro- 
duced in evidence the dying declarations of the deceased, 
taken before Charles Harris, Esq. Mayor of the city of Sa- 
vannah, and She/tall Sheftall, Esq. justice of the peace. This 
species of testimony developed a train of facts and circum- 
stances, which placed the guilt of the prisoners, particularly 
Marco Managuo, beyond the possibility of doubt. The de- 
clarations of the deceased were taken when “‘ 772 extremntis,”’ 
and under a strong belief expressed by himself that he could 
not recover. 

Doctor A/oses Sheftall deposed, that one of the wounds re- 
ceived by the deceased, generally proved mortal ; and that 
after examining and probing it, he had no hopes of his re- 
covery. At this time, and under these circumstances, the 
declarations of the deceased were taken by the magistrates, 
they having previously apprised him of his perilous situation, 
and the nature of the oath they were about to administer to 
him. 

It appeared from this evidence, that the deceased was one 
of the crew of a privateer, called Republigue, which arrived 
in this port; that he left the said vessel in company with 
three Spaniards, a Portuguese, and a black man; that they 


intended to go to Charleston, but before they left Savannah 


they separated, and the deceased and a Spaniard or Portu- 


guese travelled together on the road leading to Augusta or 


Charleston, when he and his éompanion overtook the three 
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other Spaniards, who had been ahead of them, and that after 
all of them had walked some time together, they laid down 
to sleep. Whilst the deceased was sleeping, one of the 
Spaniards struck him on the back with a large knife or dag- 
ger; as soon as he awoke was stabbed in the arm, and ris- 
ing to defend himself, found that the other three Spaniards 
and the negro were gone; the deceased discovering that his ; 
life was in imminent danger, being unarmed, ran,—the Spa- 
niard pursued him, found himself tired, stopped to face the 
Spaniard, when the said Spaniard made two or three thrusts 
at him, and gave him two or three wounds, and then told 
him, that unless he delivered up his money he would kill 


him. 


The deceased gave up his money, amounting to $15, and 
a gold ring. After the receipt of the money and ring, the 
Spaniard made another thrust at him, wounded him, observ- 
ing, ‘‘that he gave that in way of payment ;’’ the last stab 
or wound was given to the deceased in the bowels. The 
Spaniard also robbed the deceased of his hat and shoes. 
The dagger being shown to the deceased, he recognized it 
as the same weapon with which he had been wounded. 


After the deceased had received his last wound, he walk- 
ed as near the man as his weakness would permit. Saw 
another Spaniard come up and meet the one who had stabbed 
him, who asked the said Spaniard if he had killed him, (the 
deceased) and taken his money? Upon which the other 
replied, that he had not killed him, (the deceased,) but that 
he had given him something that would not let him live 
long. These two Spaniards again pursued the deceased ; 
he ran fast enough to get out of their way, and afterwards 
saw them go into the road leading to Charleston. The de- 
ceased tried to reach Savannah, but could not; went into a 
house on the road side, and was brought into the city in a 
litter or cart. 

The deceased had no previous quarrel with these two 
Spaniards, and could not remember their names. The pri- 
soners being confronted with the deceased, he immediately 
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State 
vs. 
Monaquo et 
Segar. 


Teach, C. I,. 
397- Wood- 
cock’s case. 


1 Hale, 58s. 

2 Strange, 925. 

i Strange, 499. 

6 State Trials, 
195, 202. 


9 Harg. Sta. 
Trials, 161. 
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recognised and identified them, Marco Monaquo, as having 
given him the mortal wound, and Joseph Segar, as having aid- 
ed and assisted in the manner stated. 

This is the substance of the examination of Georges Mar- 
tin, (taken before the magistrates,) who died a few days after- 
wards in great agony. 

A question arose on the trial whether the declarations of 
the deceased in the manner they were obtained, should be 
left tothe jury? The court after examining the authorities, 
decided that the evidence was admissible. 

In support of the evidence the attorney general cited Wood- 
cock’s case, C. L.. p. 397, and declared it to be the most ap- 
posite case he could produce. 

The prisoners’ counsel cited Dingler’s case from the same 
authority ; and relied much upon it in their opposition to the 
evidence; but the court was of opinion, that that case was 
so analogous in its principle to the case of Woodcock, that it 
rather operated against, than in favour of the objections of the 
counsel. 

In the course of the discussion of this question, the follow- 
ing authorities were cited. 1 Hale, 585. 2 Strange, 925. I 
Strange, 499. They are contained in the margin of the case 
reported by Leach, as also the following, 6 State Trials, 195, 
202. Bambrige’s case, 9 vol. of Harg. State Trials, 661. It was 
clearly in proof, that the declarations of Georges Martin fell 
under the operation of the general principle laid down by 
Lord Chief Baron Eyre: ‘‘ They were made in extremity,’’ 
when the party was at the point of death, and when every 
hope of this world was gone, when ‘“‘every motive to false- 
hood was silenced, and the mind was induced, by the most 


powerful considerations, to speak the truth.” 


Robert Mullady deposed, that the day or the day after the 
mortal wound was charged to have been given, the prisoner 
stopped at his house on the Augusta road; that he saw the 
same dagger (which was recognised by the deeeased) in the 
possession (to the best of his recollection) of Marco Monaquo; 





IN THE STATE OF GEORGIA. 19 


that the said Warco Monaquo conducted himself very violent- GEORGIA, 

Chatham Co. 
JAN. 1805. 

and appeared by his gesticulations to be menacing the life of +) —/ 


ly during a short stay he made at the house of the witness, 


a Spaniard who accompanied him. State 

vs. 
Monaquo et 
cross upon the floor of the witness’ house, and it struck Segar. 


That the said Marco Monaquo drew a dagger and made a 


the witness, that, as he at the same time addressed himself 
with great vehemence to the Spaniard whom he had previous- 
ly menaced, the cross was made to extort an oath from the 
said Spaniard, not to disclose some circumstances which had 
occurred. The witness was induced to entertain this impres- 
sion, from his knowledge of the forms attached to the oath of 
a catholic. 

No testimony was offered by the prisoners. 

The jury returned a verdict of guilty ; but recommended 
Joseph Segar to mercy. 

When the prisoners were brought to the Bar, to receive 
their sentence, the following grounds were urged in arrest of 
judgment, viz.: 

I. Because there are no issues made up between them, 
the said M/arco de las Maurignos, al. dict. Marco Monaquo, 
and Jose Sierra, al. dict. Joseph Segar, upon which the verdict 
of the jury can be founded. 


2. Because the said prisoners were indicted and tried 
jointly together by the same jury, and thereby deprived of 
the privilege secured by law to each and every person 
charged with a felony, to-wit, of objecting to twenty persons, 
without showing any cause whatever. 
Allen and Stevens, counsel for the prisoners, in support of 2 pate, 217. 


the motion, cited 2 Hale, 217. 2 Lev. 223, 133. 2 Hawk. 2? Lv: 223, 133. 
2 Hawk. 470. 


470. 2 Hale, 219. 2 Hale, 219. 

Charlton, attorney general. First ground. Issues have have 
made up between the state and the prisoners, pursuant to 
the practice which obtains on the criminal side of this court. 
The issues joined on arraignment between culprits and the f 
P r Crown Cir. 
state are oral. Crown Cir. Comp. p. 12. Nothing ever ap- comp. 12. 
pears on the minutes of this court, save a bare mention of the 








20 


GEORGIA, 


Chatham Co. 
JAN. 1805. 
ee 

State 
vs. 
Monaquo et 
Segar. 


4 Tuck. Bik. 
339, 340. 
2 Hawk. 399. 


App. to 4 Tuck. 


Blk. 1. 


CASES IN THE SUPERIOR COURTS 


arraignment (which presupposes a viva voce issue) and a de- 
signation of the day of trial. This has been the uniform prac- 
tice of this court. 

But, say the counsel for the prisoners, the oval issue should 
appear on the indictment. Where is that doctrine maintain- 
ed? Not by the British books; for they express the con- 
trary. ‘‘ However it may have arisen, the joining of issue, 
which though now usually entered on the minutes, is no 
otherwise joined in any part of the proceedings.’’ 4 Tuck. 
Blk. 339, 340. 2 Hawk. 399. 

The record of this court has nota shade of analogy, té the 
record contained in Justice Blackstone's appendix, (vide ap- 
pendix to 4 Tuckey, Blk. s. 1. Record of an indictment and 
conviction at the assizes,) and ‘‘éhe tssue 7s no otherwise join- 
ed in any part of the proceedings.” 

Is not the indictment a part of the proceedings ? The issue, 
therefore, cannot appear on the indictment. Ih short, the is- 
sue cannot be entered on a record (Hawkins must mean a re- 
cord) of this court, because we have no record similar to that 
contained in the British books: we cannot therefore conform 
to their practice. 

It results that the issue joined between this state and a 
prisoner, must necessarily be oral; and that it is not re- 
quired to enter that issue on the indictment. If the issue 


appears at all, it must appear on the whole of the record, and 


not on a part of the proceedings. 

Second ground. The prisoners were legally indicted and 
tried together. 

Principals in the first and second degree, may be indicted 
jointly. ‘‘In all cases where a crime is the joint act of a 
number of prisoners, or a number are present and assisting, 
so as to be responsible for the crime, they may be indicted 
and tried jointly or severally ; for though in consideration of 
law, the crime of one cannot be considered the crime of ano- 
ther; yet, when several join in the commission of a crime, 
they may be joined on the trial. 

‘‘When sundry persons are present and aiding the com- 
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mission of a crime, they may be joined in the trial.’’ 2 Swift, 
System, 283. 1 Hawk. 82, 108. Fost. Cr. L. 347, 349, 350; 
351. 1 Hale, 437, 463. 2 Hale, 344, 345. 1 Hale, 615. 
Plowden, 97, 100, 101, vide particularly 4 book Blk. p. 34, 
in notes. The indictment expressly charges /ose Sierra, 
or Joseph Segar, as principal in the second degree. He was 
present, aiding and abetting. The attorney general here drew 


the distinction between a principal iz Jaw, or in the second 
degree, and accessary. If Joseph Segar had been charged 
as accessary, he admitted, he could not have been brought to 
his trial before the principal had been convicted and attainted. 


On this distinction he cited Fost. 367. Hale, 623. 1 Hale, 
615, 616. 4 Tuck Blk. 36, 37. 1 Hale, 618. 


The refusal to allow the prisoners their separate chal- 
lenges doth not appear upon the record; it is an extrinsic 
allegation, and therefore the court ought not to notice it. 


Nothing can be stated on motions in arrest of judgment 
dehors the record. ‘‘ Arrests of judgment arise from intrin- 
sic causes appearing upon the face of the record.’’ Tuck. 


Blk. 3d vol. 393, and all the authorities on the doctrine. 


But admitting this objection to have some weight, still it 
is made too late. The privilege of separate challenges must 
be claimed before the jurors are sworn; afterwards the 
party is deprived of that inestimable right. Vide the Address 
of the Clerk of Arraigns, Crown Cir. Comp. 13. 

The attorney general concluded with the following quota- 
tion from Sir Matthew Hale, which he requested might be 
permitted to have some influence in the determination of the 
court. ‘‘In favour of life, grave strictness have at all times 
been allowed and required in points of indictments ; and the 
truth is, that it is grown to be a blemish and inconvenience in 
the law, and the administration thereof; more offenders es- 
caping by the over easy ear given to exceptions in indict- 
ments, than by their own innocence; and many times gross 
murders, burglaries, robberies, and other heinous and cry- 
ing offences escape, by these unseemly niceties; to the 
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reproach of the law, to the shame of the government, to the 
encouragenient of villany, and to the dishonour of God.”’ 
This being a case of the first impression in this district, 
the judge said, he was not prepared to give an immediat® 
decision; and would solicit the opinions of the judges of the 


_ Western and Middle Circuits. 


The prisoners were remanded. 


May Term, 1805. 


AT this term the prisoners were again set to the bar, when 
the honourable George Jones, judge of the Superior Courts 
of the Eastern Districts of this state, delivered the following 


opinion: 


Judge Jones.—In considering the objections of the priso- 
ners in arrest of judgment, at the last term, the second ob- 
jection was overruled, for that if they had wished the liberty 
of challenging peremptorily each twenty jurors, they should 
have claimed that liberty when set to the bar to be tried; 
but having agreed in their challenges, they could challenge 
but twenty in the whole, and one jury was therefore rightly 
sworn and charged withthem. Fost.16. Kelyng,9. 3 Salk. 
SI. 

The first objection I considered as an argument of some 
weight, and my reflections have since confirmed that opinion. I 
can find no decision in the authorities on that subject; but this 
may proceed from the system and regularity of the courts 
whence we seek for precedents: for in those, it is made the 
duty of the clerk to record the prisoner’s plea, and on the 
general issue, culprit to reply. By this replication, the king 
and the prisoner are therefore at issue. 2 Hale, 219. 4 Blk. 
Com. 339. None of the statutes of jeofaiis extend to indict- 
ments, and therefore a defective indictment is not aided by ver- 
dict. 2 Hale, 193. And, says the same authority, in favour of life, 


great strictness have been, in all times, required in points of 
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indictments; and the truth is, that it is grown to be a blemish GEORGIA, 


and inconvenience in the law and the administration thereof. =o 


More offenders escaping by the over easy ear given to ex- C-\—_’ 
ceptions in indictments, than by their own innocence. State © 


vs. 
It appears to have been the uniform practice in the courts \fonaquo et 


Segar. 


of this state, for the attorney general to state the prisoner’s _ 
plea in the indictment, and to add a similiter in abbreviated 
terms. And from the authorities cited, it would seem, that 


in indictments, a strict adherence to forms is required. 

But a record of the issue, however abbreviated, appears 
to be indispensable: for the law allows many pleas by which 
a prisoner may escape death, but only one plea in conse- 
quence whereof it can be inflicted, viz. on the general issue 
of not guilty. After an impartial examination and decision 
of the facts, by the unanimous decision of a jury, I may have 
been disposed to view this objection in its strongest light, in 
favorem vite; but the opinion is the result of my best judg- 
ment. 

The motion in arrest of judgment, is therefore sustained; 
and it is ordered that the prisoners be discharged, upon pay- 


ment of costs. 


Upon the motion of the usual proclamation, the attorney 
general stated to the court, the prisoners were also charged 
with a robbery on the highway: whereupon they were re- 
manded. 

Allen and Stevens, for the motion. . 


Charlton, Att’y Gen. against it. 
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State STATE 
vs. 
Monaquo et ‘ US. 
Segar. 
— - MARCO DE LAS MAURIGNOS, and JoSE SIERRA, al. dict. Jo- 


SEPH SEGAR. 


HABEAS CORPUS. 


THE prisoners having been brought up yesterday, and it 
appearing that they were detained under an order of the 
court at the last term, upon the suggestion of the attorney 
general, that they were charged with highway robbery; and 
it also appearing, that an indictment had been preferred at the 
term of January preceding, for the aforesaid robbery, against 
the prisoners; and that they at the last term, to wit, on 

, Saturday, the 4th day of May, in said town, did, by their 
counsel, move the court for a trial on said indictment; but 
it then appearing that the attorney general had entered a 
nolle prosequi on the said indictment, it was ordered, that 
the prisoners take nothing by their motion. Mr. Stevens, 
counsel for the prisoners, moved for their discharge, upon 
the following grounds, viz.: First. Because they have been 
tried, and at the last term moved to be tried, and are, there- 
fore, now entitled, under the habeas corpus act, to their dis- 
charge. Secondly. Because that, for the charge of robbery, 
under which they are now confined, they were indicted at 
the term in January last; and that it does appear that the at- 
torney general did, at the said term, enter on the said indict- 
ment, a volle prosegui, which operates as a bar to further pro- 
secution. TZhirdly. Because that there is no evidence to 
support the charge of robbery, for that the declarations of a 


deceased person, is not evidence in robbery. After hearing 


the arguments of the counsel for the prisoners, and the 


attorney general on the motion, the prisoners were re- 


manded. 
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The prisoners being again this day brought up, farther GEORGIA, 
Chatham Co. 
‘ MAy, 1805. 
attorney general moved that he be directed by the court to CO, 


argument was heard on the motion for their discharge. The 


issue new process against the prisoners, for that the motion State 

: ; : . 3 : EF vs. 

in arrest of judgment being sustained on the conviction for Menage 

murder, and a nolle prosequi being entered on the indictment Segar. 

for robbery, did not discharge the prisoners from a farther 

prosecution for the said crimes, as that could only be effect- 

ed by a verdict of acquittal. 1 Salk. 21. 2 Salk. 456. 6 Mod, !5alk. 21. 2 

Slk. 456. 6 Mod. 

Rep. 261, 262. Hardress, 126. 153. 4 Tuck. Black. 375. rep. 261, 262. 

Cites 4 Rep. 45. Hardress, 126. 
153. 4 Tuck 

E Blk. 375. Cites 

By the Court. In considering the arguments of the coun- , age 


sel for the discharge of the prisoners, and of the attorney 

general against it, I do not think it necessary to examine 

whether the ‘‘nolle proseqgui’’ be an acquittal of the crime, 

or whether the declarations of a deceased person, are oy 

are not admissible as evidence on an indictment for robbery 

on the highway. The prisoners, it is stated, have been con- 

fined twoterms, were ready for their trial at each term, and 

at the second term did by their counsel petition to be 

brought to their trial. The habeas corpus act, 31 Carolus iii tiie 
2. chap. 2. sec. 7, which is adopted by our constitution and pus, 31 Car. 2, 
our laws, enacted, That if any person committed for felony, aie 
upon his or their prayer or petition in open court to be 

brought to his trial, shall not be indicted and tried the 

second term after commitment, or upon his or their trial shall 

be acquitted, he or they shall be discharged from imprison- 

ment. Upon this ground, therefore, the prisoners are en- 

titled to their discharge: and it is ordered, that they be dis- 


charged upon payment of costs. 


Stevens, for the prisoners. 
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Minutes of Superior Court, letter F. p. 110. 


STATE vs. ELIAS ROBERTS. 


INDICTMENT FOR A MISDEMEANOR IN RECEIVING 
STOLEN GOODS. 


THE jury having returned a verdict of guilty, the counsel 
for the defendant moved in arrest of judgment, upon the fol- 
lowing grounds, viz. 

I. Because the indictment charges the defendant with a 
misdemeanor in receiving stolen goods, under the statute of 
Ann, the principal felon having been convicted at the time 
of preferring such indictment. 

2. Because there is no record of, nor in fact was there, 
any issue made up between the state and the defendant. 

3. Because the said indictment is repugnant and inconsis- 
tent, and therefore void. 

Mr. Attorney General.—The indictment charges the de- 
fendant with a misdemeanor, under the statute of Ann. 

It is first necessary to cite the authorities in support of the 
indictment. 

Receiving of stolen goods, knowing them to have been 
stolen, is a high misdemeanor, an affront to public justice. 
This offence, which is only a misdemeanor at common law, 
by the statute 3 & 4 W. & M.c. 9, and 5 Ann, c. 31, makes 
the offenders accessary to the theft and felony. But because 
the accessary cannot in general be tried, unless with the 


principal or after the principal is convicted, the receivers 


by that means frequently eluded justice. To remedy which 


it is enacted by statute 1 Ann, c. 9, and 5 Ann, c. 31, that 
such offender may be prosecuted for a misdemeanor, and 
punished by fine and imprisonment, though the principal 
felon be not before taken, so as to be prosecuted and con- 
victed; 4 vol. Tuck. Blk. 132; so that now the prosecutor 
has two methods in his choice; either to punish the re- 
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ceiver for the misdemeanor immediately before the thief is 
taken, or to wait until the felon is convicted, and then punish 
them as accessaries to the felony. Foster, 373. 

The doctrine is, however, more explicitly developed in 
the stat. of Ann, referred to c. 31. 

After making it a felony to buy or receive stolen goods, it 


declares: ‘‘ That if any principal felon cannot be taken, so 


as to be prosecuted and convicted, it shall and may be law- 


ful to prosecute and punish every person buying and receiv- 


ing any stolen goods by such principal felon, knowing the 
same to be stolen, as for a misdemeanor, although the prin- 


9 


cipal felon be not before convicted of the said felony. 


At the first blush there appears a little repugnancy be- 
tween Blackstone, Foster, and the plain language of the sta- 
tute of Ann. 

Those authorities say, that the receiver may be punished, 
or indicted for a misdemeanor, ‘immediately before the 
thief is taken,’’ meaning the principal felon. But justices 
Blackstone and Foster explain the statute of Ann, and their 
construction is confined by uniform decisions since Wilkie’s 
casé, Leach, C. L.. p. 98. 2 Hawk. c. 29. The statute of 
Ann, connected with the authorities cited, are of themselves 
sufficient to maintain the legal correctness of the indictment, 
and prosecution against the defendant. But there is another 
statute which definitely settles the point. ‘The statute of 
22 Geo. 3. c. 58, enacts, ‘‘That in all cases whatsoever, 
where any goods and chattels (except lead, iron, copper, 
brass, bell metal, and solder,) shall have been feloniously 
taken and stolen, every person who shall buy or receive any 
such goods and chattels, knowing the same to have been so 
taken and stolen, shall be guilty of, and may be prosecuted 
for, a misdemeanor, although the principal felon be not be- 
fore convicted of the felony, and whether such felon be 
amenable to justice or not. And if the felony amounts to 
grand larceny, or some greater offence, and the principal 
felon shall have not been convicted, snch offender shall be 


exempted from being punished as an accessary, if the prin- 
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cipal shall have been afterwards convicted.’’ Leach, C. L. 
325. Haslam’s case, which recites the statute. 

Under this statute, one William Haslam was tried, and 
Richard Rogers, the principal felon, was produced as a wit- 
ness. The question was, whether the principal could, in 
this case, be legally admitted as a witness against the accessa- 
ry? and it was decided, that a principal felon may be ad- 
mitted as a witness against the accessary under this statute. 

If the principal can be a competent witness against the ac- 
cessary, is the conviction of that principal a previous requi- 
site to maintain the indictment against the accessary for a 
misdemeanor? ‘The statutes do not require it. The authori- 
ties explanatory of those statutes, decidedly do not. But ad- 
mitting the necessity of a previous conviction of the princi- 
pal felon, or that he could not be taken, that is, proof to that 
effect. Yet, in the present case, the court cannot take judi- 
cial cognizance of the conviction of the principal felon, he 
being a negro, and not amenable to this jurisdiction, and over 
that court, (the justices’ court) before which he has been 
tried and convicted, this court has no control as to criminal 
charges exhibited against that class of people. I was, there- 
fore, of necessity, compelled to prosecute the defendant for a 
misdemeanor. 

Second ground. No issue joined. I would still contend, 
that there is no issue in criminal cases. Rex vs. Oneby. 2 
Strange 775. Rex zs. Roya. 4 Burr. 2084, 5. King vs. 
Doalin, 5 Im. Rep. 511. 

The reasoning applied to the case of the Spaniards, if deem- 
ed convincing, must operate very conclusively in opposition 
to this ground. For if the issue, joined between a culprit on 
his life and death, is, in its nature, ova/, and is so admitted 
by the authorities, can a more dignified system of pleading 
(viz. issues on records) be extended to defendants indicted 
for misdemeanors ? On motions in arrest of judgment, nothing 
can be alleged which doth not appear on the face of the re- 


cord. Is there any matter on the record which supports this 


ground of arrest ? 
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Justice Blackstone is explicit: ‘‘arrests of judgments arise GEORGIA 


from intrinsic causes appearing upon the face of the record.”” Chatham Co. 
MAY, 180s. 


—_— 


tion in arrest of judgment. State 


Hence, there cannot be a reinvestigation of a fact upon a mo- 


If the prisoner or a defendant has been denied any impor- vs. 
Roberts. 


tant right (which does not appear upon the record) secured to 
him by common, statutary, or constitutional law, he may be 
redressed through the medium of a new trial. And if the 
grounds stated in the present case, can, in any shape, avail 
the defendant, he ought to have taken advantage of them in 
a reinvestigation of facts on a new trial. Vide the authori- 
ties on the doctrine of new trials, passim, particularly 2 Dal- 
las, 55, 56, and Bright, executor, vs. Eynon. 1 Burr. 390. 
It may be contended, that the stat. 22 Geo. 3. having been 
enacted since our indepencency, is not in operation. But it 
must be recollected, that this statute is cumulative of that of 
Ann; and if cumulative, the principle of exposition is clear 
and obvious, viz. ‘‘a second act enacting an offense felony, 
that was so enacted before, with some alterations, is cumula- 
tive;’’ Hale, P. C. p. 705, that is, it is to be considered as the Hale, 705. 
same statute to which the alterations have been made, If, 
therefore, the statute of Ann is in force in this state, the 

statute of George is also in force. 

Third ground. Because the indictment is repugnant and 
inconsistent. 

The repugnancy is, that the indictment concludes ‘‘with 
a damage done to the defendant, Alias Robderts,;’’? when it 
should have concluded, ‘‘to the great damage of thesaid W2/- 
liam H. Spencer.’’* 

The indictment, however, contains the substantial and 
technical counts, and is copied from one of the best books of 
practice. 

In the formality of the conclusion a trivial error has been 
committed, but that error cannot effect a discharge of the de- 


fendant, according to the English authorities. 


* The person from whom the goods were stolen. 
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By Jones, Judge. 
STATE vs. ELIAS ROBERTS. 


INDICTMENT FOR A MISDEMEANOR IN RECEIVING 
STOLEN GOODS. 


The defendant was found guilty at the last term, and re- 
commended to mercy. 

Motion in arrest of judgment upon the following grounds: 
viz. 

1. Because the indictment charges the defendant with a 
misdemeanor in receiving stolen goods, &c. &c. under the 
statute of Ann, the principal felon having been convicted at the 
time of preferring such indictment. 

2. Because there is no record of, nor in fact was there, any 
issue made up between the state and the defendant. 

3. Because the said indictment is repugnant, inconsistent, 


nonsensical, and therefore void. 


It is considered by the court, that the motion in arrest of 


judgment be sustained, upon the second objection: and it is 
ordered, that the defendant be discharged, upon payment of 


costs. 
Motion in arrest of judgment sustained. 


Charlton, A. G. for state. 
Davis and Berrien, for prisoner. 
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CHAMBERS, 21st August, 1805. Ex parte Roe. 


Minutes of Superior Court, letter F. p. 124. 177. 


Present, his Honor, Judge Jones 
Ex parte WALTER ROE. 


ON the petition and affidavit of Walter Roe, for a certiorari 
to remove the proceedings of the city council of Savannah, 
on an information and fine on said Walter Roe, for a breach of 
the quarantine law; it is ordered, that the proceedings of 
said council and their officers in the premises, be suspended 
until argument is had on the said application before me, on Fri- 
day next at 12 o’clock; that the recorder have notice to at- 
tend, and that the said Walter Roe give, forthwith, security for 
the payment of said fine of fifty dollars to the city of Savannah, 
in case the said application for a certiorari be refused. 


Chambers, 22d of August, 1805. 


Present, his Honour Judge Jones. 


Walter Roe, being brought up under a habeas corpus 
this day issued; and it appearing by the return of Charles 
Cope, marshal of the city of Savannah, that he is detained in 
his custody under an order of John Y. Noel, mayor of the 
said city, of this date, in the words following: 

“The city marshal brought before tne mayor Walter Roe 
whom he had arrested under a writ in nature of an execution 
against the property and person of the said Walter Roe, fora 
fine inflicted under the quarantine law of this state; the mar- 
shal at the same time laid before the mayor a certified copy of 
an order made by his honour Judge Jones directing, that the 
proceedings of the city council be suspended until Friday 
next; whereupon it is ordered that the city marshal take 
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bond with security from the said Walter Roe for his appear- 
ance personally before the city council on Monday next; 
the mayor entertaining doubts as to the power of the Judge 
to make any order for suspending the proceedings of the 
corporation, considers it his duty to make this order to the 
marshal, that the corporation may have an opportunity of 
deciding whether they consider their proceedings subject to 


be suspended by a Judge of the Superior court. 


“JOHN Y. NOEL, J/ayor.”’ 


clugust 22, 1805. 


And whereas it appears by an affidavit of Richard M. Stites, 
Esq. in the words following, viz.: ‘“Georgia,—Richard M. 
Stites, being duly sworn, maketh oath, that he served Charles 
Cope, Marshal of the city of Savannah,-on Wednesday the 
21st of August inst. with a certified copy of Judge Jones’ 
order, on the application of Walter Roe, for a certiorari to 
remove the proceedings of the city council on a fine against 
the said Ave of fifty dollars, for a breach of the quarantine 
laws, and at the same time gave him a bond of the said Roe’s, 
with /dward L. Davis as his security, in the penal sum of 
one hundred dollars, conditioned to pay to the city council 
of Savannah fifty dollars, and to abide the order of his honour 
the Judge of the Superior Court, in case the certiorari was 
refused, and also tendered him two dollars thirty-seven and 
a half cents, his fees and the costs on the city warrant; and 
on the same day served 7homas Whitefield, the Recorder of 
the city, with a certified copy of said order, and the grounds 
on whieh this deponent would rely in the motion for a cer- 
tiorari, and in all things complied with the said order. That 
the said Charles Cope received the said certified copy of the 
judge’s order suspending all proceedings, until the argu- 
ments should be had on Friday the 23d instant, on the mo- 
tion for a certiorari, and also received the bond of said Wal- 
ter Roe and Edward L. Davis, but refused at that time to 
take his fees on the costs of said warrant, and that on this 
day about 9 A. M. he actually took into his custody the body 
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of the said Walter Roe, on the aforesaid warrant, notwith- 
standing this deponent cautioned him against such a pro- 


ceeding. 


‘‘ Sworn before me this 22d day of August, 1805. 
‘‘ RICHARD M. STITES.”’ 


George Jones.—That a certified copy of the order of the 
21st instant had been served on the said Charles Cope, City 
Marshal, aforesaid, and a bond with security given by the 
said Walter Roe to the said City Marshal, and that the said 
City Marshal did notwithstanding afterwards, to-wit, on this 
22d day of August instant, actually take into his custody the 
body of the said Walter Roe, on a warrant issued by /. A/. 
Wilson, Clerk of the said city, bearing date the 1gth day of 
the present month, August, being two days anterior to the 
order and subsequent proceedings thereon, and now holds 
him under the aforesaid order of John Y. Noel, Mayor as 
aforesaid. Whereupon, it is considered that the said Walter 
Roe is illegally detained by the said City Marshal, and is 
therefore discharged from his said custody; and that the 
said Walter Roe do appear at 12 o’clock to-morrow, the 23d 
instant, at the Court House, before me, and in all respects 
comply with the conditions of his said bond given to the City 
Marshal in terms of the order of the 21st instant other- 
wise incur the penalty of such his failure; and it is further 
ordered, that the recorder be served with a copy of this 


order. 


Chambers, Savannah, 23d August, 1805. 


Present, his Honour Judge /ones. 
WALTER ROE vs. MAYOR and ALDERMEN of Savannah. 


THE plaintiff this day appeared, in compliance with the 
orders of the 21st and 22d instant. Mr. Stites, his counsel, 
moved to be heard on the application for a certiorari. Mr. 
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Whitfield, the recorder, objected; for that by the 54th sec- 
tion of the Judiciary Act, passed 16th February, 1799, he is 
entitled to twenty days’ notice; and on consent of said coun- 


Ex parte Roe. sel, the argument of this motion is postponed until Monday, 


the 2d of September next ; that the said Walter Roe give se- 
curity for the payment of the said sum of fifty dollars and 
costs to the corporation of Savannah, or to abide the deci- 
sion of this court in the premises; and that his former bond 
given in compliance with the order of 21st instant, be can- 
celled, and the same filed with the clerk of this court; and 
that all proceedings of the corporation of Savannah and their 
officers be suspended until the said second day of September 


next. 
Chambers, 2d September, 1805. 
Present, his Honour, Judge Jones. 


WALTER ROE vs. The MAyor and ALDERMEN of the city 
of Savannah. 


APPLICATION FOR A CERTIORARI. 


Mr. Leake and Mr. Stites being heard on behalf of the plain- 
tiff, and Mr. Whitheld, the recorder of the city of Savannah, 
on behalf of the corporation, and the question being one of 
importance, the judge took time to advise. 

Cur. ad. vult. 


John Y. Noel, Esq. Mayor. 
Sir, 

Please to take notice, that I shall, on Monday, the 
2d September next, move the Hon. George Jones, Esq., 
Judge of Superior Courts for the eastern district, for a rule to 
show cause why an attachment should not issue against you 


for a contempt in directing the city marshal, by your order, 
to take a bond and security from one Walter Roe, for his ap- 
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pearance personally before the city council; by which or- GEORGIA, 
der, the said Walter Roe was again arrested, after the pro- 
ceedings of the city council against the said Walter Roe had 


Chatham Co. 
SEPT. 1805. 


asi poate 
been stayed or suspended, for a fine inflicted under the quaran- y:. parte Roe. 


tine law of this state, by the said judge of the Superior Court. = 
(Signed.) Thomas U. P. Charlton, A. G. 


Charles Cope, Esq. City Marshal. 
Sir, 

Please to take notice, that I shall, on Monday, the 2d 
of September, move the Honourable George Jones, Esq. judge 
of the Superior Courts of the eastern district of this state, for 
a rule to show cause why an attachment should not issue 
against you for a contempt in arresting one Walter Roe, by 
order of John Y. Noel, Esq. mayor of the city of Savannah, 
after the proceedings of the city council, against the said Wal- 
ter Roe, for a fine inflicted on him under the quarantine 
laws of this state, had been stayed or suspended by the said 
judge of the Superior Courts. 

Thomas U. P. Charlton, Att’y Gen. 


Copies of these notices having been duly served on John Y, 
Noel, Esq. mayor of the city of Savannah, and Charles Cope, 
Esq. marshal of said city, Mr. Attorney General now moved 
the court for a rule to show cause why attachment should 
not issue against the said John Y. Noel and Charles Cope 
Esqrs. for the contempts aforesaid. Thereupon, and by con- 
sent of the recorder, it is ordered, that the said John Y. Noel, 
Esq. mayor of the city of Savannah, and Charles Cope, Esq. 
marshal of the said city, do show cause, on the first day of 
the next term ; and that they be respectively served with a 


copy of this order. 
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SEPT. 1805. Chambers, 3 P . 5 


—_— 
Ex parte Roe. warrerR ROE vs. The Mayor and ALDERMEN of the city of 
Savannah. 


Jones, Judge :— 

The objections and arguments that have been urged against 
granting a certiorari, are, 

1. That the judge of the Superior Court has no power to 
make an order to suspend the proceedings of the corpora- 
tion; or in other words that the Superior Court has no ju- 
risdiction over the city of Savannah. 

2. That the law is conditional. 

3. That the court has not the power to decide whether 
the law be constitutional or not. 

4. That the facts upon which the fine was imposed, can- 
not be examined under a certiorari, or any other process to 


review or control the proceedings of the corporation. 


As to the first, —In considering it, it would only be necessa- 
ry to resort to the constitution of the state to demonstrate the 
right of this court. But the question is not a new one, it has 
often been decided in England, and in the United States, and in 
our own courts the precedents are numerous. I shall cite 

Rex vs. Conle, but a few of them, and first, the case of Rex ws. Conle, 2 
ian |S 834, on a rule to show cause why a supersedeas should 
not issue to a certiorari, directed to the mayor and corpora- 
tion justices of Berwick to remove an indictment for an ar- 
rest; ‘‘and also on the adverse party’s showing cause at the 
same time, against other cross rules, for attachment against 
the justices to whom the said certiorari was directed, for re- 
fusing to receive or return the said certiorari,’’ and for com- 
mitting the defendant to prison on his refusal to plead to their 
court of sessions and jail delivery, after he had offered his 
certiorari to them, and tendered sufficient and proper secu- 
rity thereupon. ‘‘ It was insisted by the counsel for the cor- 
poration justices, and consequently urged for the supersedeas, 
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and against the attachments, that the court has nojurisdiction 
over Berwick, when the proceedings are not according to 
the laws of England, but according to a quite different law. 
Burwick, (535) they say, was formerly a part of Scotland, 
and was ours only by right of conquest, and remains unin- 
corporated with Lugland, and is governed by its own former 
laws. Itis inthe very same situation that /re/and was imme- 
diately after its being conquered. Vide 8 vol. of State Trials, 
p- 346. Pryme’s argument in lord Maguire’s case. A conquer- 


ed country retains its ow Jaws till others are given by the 


conquerors. No certiorari, therefore, lies to Berwick. 
The proper method would be to issue a commission to juged 
according to their own laws. Vide 4 Inst. 286. Lord Mans- 
field, in delivering the opinion of the court, went into a full 
examination of the charters of the corporation of Berwick, and 
then said, ‘‘ There is no doubt as to the power of this court, 
where the place is under the subjection of the crown of Eng- 
land, the only question is, as to the propriety, 856. There 
is no one authority to the contrary, and in reason it would be 
most absurd ; because it would really be putting the place 
out of the protection of the law; and there must be, in many 
important cases, a little failure of trial, and consequently of 
justice, 860.’’ Suppose the office of mayor should be usurped, 
the usurpation is a crime, and cannot be tried before the man 
himself, who is accused, or any jurisdiction in the fown ; 
much less could a question, Whether a corporation was 
dissolved, be tried before themselves. Such question could 
not be tried originally before commissioners, sent thither by 
the king. They could only be judged in this court; to try 
franchises of this kind in any other shape, would not only be 
contrary to the common law, but to the act abolishing the 
star chamber, 16 & 17 Car. 1. c. 10, and all the statutes 
there recited, 860, 861. Therefore we are all of the opinion, 
that these indictments may be tried in this court by a jury of 


the county of Northumberland.”’ 861. 


To the third objection, admitting that the court have au- 
thority, yet there is not sufficient ground. Weare all of us 
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GEORGIA, of opinion, that the rule to show cause ‘‘why writs of super- 


a Co. sedeas to these writs of certiorari should not issue,’ ought 
SEPT. 1805. 


—_— 
Ex parte Roe. Secondly, In the case of Rex vs. Mosely et al. 2 Burr 


to be discharged. 863. 


2 Burr, 1040, 1040, 1041, 1042, counsel showed cause against the issuing 
ee of certiorari to remove several orders made by a justice of 
the peace in Kent, upon the conventicle act, 22 Can. 2. ¢. 1, 
by which orders he had convicted a Methodist preacher and 
others in the respective penalties, following: The penalty 
had been levied upon Osborne, the master of the house. 
They had all appealed, within the week, to the sessions, and 
the justice had returned to the session the monies levied, and 
certified the evidence with the record of the conviction, 
agreeable to the directions of the 6th section; and the de- 
fendants had pleaded, and been tried by a jury at the quar” 
ter sessions, and there had been both verdict and judgment 
given against them. The counsel for the prosecution urged, 
that after all this had passed a writ of error might lie, but 
not a certiorari, which will only lie when there is no other 
remedy. And there is a clause in the 6th section, which is 


express: that no other court whatsoever shal! intermeddle 


with any cause or causes of appeal upon this act ; but they 
shall be fimally determined in the quarter sessions only ; 
which negative words must include all the courts of judica- 
ture in the kingdom, and this court in particular, as being 
most likely to meddle with matters of this kind. ‘Therefore, 


to what purpose shall a certiorari issue, when the court can 


neither intermeddle with the fact or form. The penalties 
are, by the second section, to be distributed into three parts, 
one third to the king, one third to the poor, and one third to 
the informer; and these penalties have been so distributed, 
and this court cannot order restitution. 


The counsel had affidavits of the facts which they alleged. 
The court were unanimously of opinion, that a certiorari 
ought to issue. A certiorari does not go to try the merits of 
the question, but to see whether the limited jurisdiction have 
exceeded their bounds. The jurisdiction of this court is not 
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taken away, unless there be express words to take it away ; GEORGIA, 


this is a point settled. Therefore a certiorari ought to issue, 
and after a return shall be made to it, you will be at liberty, 
and it will be open to you to move to supersede it, if there 
should appear reason for the court’s so doing. Rule made 
absolute for a certiorari. These cases from the English au- 
thorities I deem sufficient for my purpose. The decisions 
in the courts of our sister states, if not authority, at least 
may be considered in argument. I shall take the liberty to 
cite a case from a work of great merit, in South Carolina, 


viz. 


Geter vs. The Commissioners for Tobacco Inspection 
at Campelton warehouse, upon an application for a man- 
damus to restore him to his office as inspector of tobacco ; 
he having been, as alleged, improperly displaeed by the 
commissioners. Onthe return of the rule for the commis- 
sioners to show cause why a mandamus should not issue to 
them, to restore the applicant to his office, Goodwin appear- 
ed on their behalf, and took an exception to the jurisdiction 


of the court. He alleged, that these commissioners having 
been appointed to an office unknown to the common law, 
created by an act of assembly for the purpose of inspecting 


tobacco; that they were not amenable to the ordinary tri- 
bunals of justice ; that they were nominated by the legisla- 
ture, and responsible to that body for their acts and proceed- 
ings, who alone was capable of removing or punishing them 
for misbehaviour. 


Ramsay, in reply, was stopped by Bay, justice, who ob- 
served, ‘‘he would never sit in the court of sessions and 
suffer its authority, over any of the inferior officers of any 
department in the state, to be called in question ; that al- 
though the office of a commissioner for the inspection of to- 
bacco was an office unknown at common law, yet it was a 
well known maxim, that whenever an act of parliament cre- 
ates a new office, unknown before, the moment an officer is 
appointed to fill the place, that instant he becomes subject to 
the control of the supreme tribunals of justice; and if he 
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GEORGIA, misbehaves he is liable to punishment for such misbehaviour; 
pn natetegy or if he abuses or exceeds his authority, the court of ses- 
: sions can correct that abuse, and compel the newly created 

x parte Roe. officer to do justice; That it was the province of the legis- 
at ctl lative branch of the government to make laws and create 
offices ; but it was the province of the judiciary alone to 

control them when made, and keep the officers within the 


bounds of duty when once appointed.”’ 


This case was, by consent, ordered to be farther agreed 
before the judges of Columbia, and a mandamus was ordered 
to issue. 

And now for the precedents in our own courts: The 
first in order is the case of Hicks quietam vs. Cuddy et al. 
p- 216. 220. Argued on the 24th April, 1794, before judge 
Walton and judge S¢zth, on a conviction for dealing with ne- 
groes without a license, and a fine imposed under a provin- 
cial statute revived and continued by the legislature after 
the revolution ; the statute authorized a fine of ten pounds. 


‘*But,’’ said the court, ‘‘ we say that the magistrate or 
magistrates might convict and impose a fine not exceeding 
five pounds, and that after proceedings should be according 
to former usage ; and the admission of this operation pre- 
cludes indictment. In saying this we only declare the law 
of the land.’’ 

Secondly. ‘The case of Welcher vs. Mayor and Aldermen, 
the 17th April, 1798, before judge Mitchel, on a rule to 
show cause why writs of certiorari should not issue to re- 
move certain proceedings said to be had before the Mayor 
and Aldermen against the defendant and others. After hear- 
ing Mr. Recorder against it, and Mr. Welcher for the rule, 
the court are of opinion, that writs may issue in order to re- 
move said proceedings. 

Thirdly. J. P. Sluyter, vs. Thomas R. Box, 26th June, 1800, 
before the same judge. Order on motion to show cause, 
and all proceedings in the mean time stayed; and on the 


21st of July, a certiorari was granted. 
Fourthly. The Mayor and Alderman vs. Thomas Hogg ; 
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fined for opposing a city constable, 14th August, 1800. 
Order to show cause why certiorari should not issue, and in the 
mean time all proceedings stayed. On the hearing, the re- 
corder did not contend for the right of jurisdiction in the cor- 
poration; but if they had not jurisdiction the certiorari could 
not be granted, for it was a writ only intended to correct er- 
rors in inferior courts having jurisdiction in a cause, cited 3 
Blk. 112. Jac. Law Dict. title certiorari. Mr. Welcher con- 
tended it was the proper remedy; cited 1 Bl. Rep. 231, 
and several cases settled under our practice. Certiorari 
granted. 

Fifthly. Stephen Files vs. Peter Shick. Before judge 
M’Allister. Chambers, 24th December, 18or. 

Judgment in the court of mayor and aldermen on the ap- 
peal. 


An application by Mr. Lawson, for the defendant for a rule 


to show cause why a certiorari should not issue, granted and 


ordered, that all proceedings in the mean time be stayed ; 


and, 

Sixthly. John Lillibridge vs. Mayor and Aldermen of Sa- 
vannah. Before judge Bowen. Chambers, December gth, 
1803. Certiorari. 

Rule to be served on the recorder to show cause, why 
writ of certiorari should not issue to remove proceedings on 
information against plaintiff for retailing spirituous liquors on 
the 29th December; after hearing, ordered that the rule be 
absolute. Hence, it appears, upou principles of common 
law, there is no doubt of the power of the court over the in- 
ferior officers in the government, and the precedents in the 
proceedings of the courts of this state, the propriety of which 
have never been questioned, must be conclusive. In the 
4th case cited, the question of jurisdiction and the propriety 
of the writ of certiorari was argued and decided, and in the 
5th case a certiorari was granted after the appeal trial, 
which the statute declares shall be final. But to conclude, 
the first section of the 3d article of the constitution removes 
every possible doubt; in defining the powers of the supe- 
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3 Blk, 112, Jac. 
L. Dic. tit. Cer- 
tiorari. 

1 Blk. Rep. 231. 
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rior courts, it declares, ‘‘they shall have power to correct er- 
rors in inferior judicatories by writs of certiorari, and by the 
7th section of said article, the judges of the superior courts, 


Ex parte Roe, Or any one of them, shall have power to issue writs of man- 


damus, prohibition, fieri facias, and all other writs which may 
be necessary for carrying their powers fully into effect.’’ 
As the recorder did yesterday abandon his first ground, I 
should perhaps have passed it over, or but slightly noticed 
it, but for the formidable shape which it first assumed, which 
induced me to take this extensive view of the case. The 
4th point has been determined in the examination of the first; 
and as to the second and third points, they will be noticed in 
considering the grounds of the application for a certiorari, 
viz. 1st. That the constitution of the United States and of 
the state of Georgia, secure to every one the trial by jury. 
2d. That no act of the legislature of Georgia can impugn the 
constitution. 3d. That even should the act of assembly of 
1803 be deemed constitutional, yet the conduct of the corpo- 
ration has been illegal and not conformable to the act of 1793. 
To constitute a crime or offense, the actor must possess the 


powers of a free agent. 


I shall pass over the first and second grounds as unneces- 
sary in determining upon the application for a writ of certio- 
rari, and proceed to the third ground; in support of this, it 
is urged by the counsel for the applicant that the corporation 
have exceeded their bounds, even under the act of 1793; 
that the act of 1805 ismerely an amendment of the act of 
1793, (giving to the corporation unusual and unconstitutional 
power.) That under the act of 1793, before a quarantine 
can be laid, the place from whence the vessel comes must 
be infected with a contagious disorder; that neither the 
plague, or other malignant distemper is said to prevail at Ja- 
maica, from which the applicant came ; and that the said cor- 


poration have, by their resolution of the 6th May last and 


other proceedings, acted improperly and illegally. 


Upon mature deliberation, I am of opinion that the certio- 


rari ought to issue. 
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Rule made absolute for a certiorari. 

It is therefore ordered that the said Walter Roe forthwith 
give security to prosecute the said writ of certiorari before 
this court at the next term, and to abide the order of the 
court in the premises; and that the former bonds given by 
him in pursuance of the orders of the chambers be, and the 
same are, hereby cancelled and annulled. 


Stites and Leake, in support of the Rule. 
Mr. Recorder, Whitfield, against it. 


January Term, 1806. 
THE STATE 
vs. 


Joun Y. NOEL, Mayor of the city of Savannah, and CHARLES 


Cope, Marshal of the said city. 


AGREEABLY to a previous order, Mr. Voe/ now preceeded, 
in behalf of himself and the city marshal, to show cause why 
an attachment for contempt should not be granted against 


them. 


Noel, Mayor. 


Had I been required, by the order of this court, to an- 
swer the charge of a contempt committed as a private citizen, 
the delicacy of my situation, whether justly chargeable or 
not, must have deeply impressed my mind. But when called 
on to answer for an act done in the honourable and highly 


respectable station in which I now appear, I am awed, not by 


an anxiety respecting my situation as an individual, but by 
the consideration that, on the one hand, one of the powers of 
the judicial department, and on the other, the dignity of of- 
fice, the rights of those who are represented by the office, 
and of those associated with me, are deemed to be, in some 
measure, involved in this discussion. 
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GEORGIA, With the utmost dismay and compunction should I have 
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JAN. 1806. ; : 7 ! 
——_—- sion, if I could, for a moment, have entertained a reflection, 


arisen to address this court, on the present interesting occa- 


State that, in the act for which this rule was granted, I had been 

vs. 
Noel. nee . 
———— dicial branch of government, or for the person who exercises 


actuated by impetuosity of temper, by disrespect for the ju- 


its functions, or by any motive which either my own con- 
science, or the judgment of my worthy colleagues had disap- 
proved. Supported by their united sanctions in all these 
respects, I am enabled, with confidence, to explain the rea- 
son of my conduct, and cheerfully to submit them to the im- 


partial decision of this honourable court. 


In the case of Walter Roe, from which this proceeding ema- 
nated, the first judicial order was in the following words : — 


Chambers, Savannah, 21st Aug. 1805. 


On the affidavit and petition of Walter Roe for a certiorari 
to remove the proceedings of the city council of Savannah, 
on an information and fine on said Walter Roe, for a breach of 
the quarantine law, it is ordered that the proceedings of the said 
court and their officers in the premises, be suspended until 
argument is had on the said application, before me, on Fri- 
day next, at 12 o’clock; that the recorder have notice to at- 
tend, and that the said Walter Roe, give forthwith security for 
the payment of said fine of fifty dollars, to the city of Savan- 
nah, in case the said application for a certiorari be refused. 


On the twenty-second, Walter Roe was brought before me 
by the city marshal, in pursuance of the process in his hands, 


when the following order was made: 


‘‘The city marshal brought before the mayor, Walter Roe, 
whom he had arrested under a writ in nature of an execution 
against the property and person of the said Walter Roe, for 
a fine inflicted under the quarantine law of this state. The- 
marshal, at the same time, laid before the mayor a certified 
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copy of the order made by his honour, Judge Jones, directing 
that the proceedings of the city council be suspended un- 
til Friday next. Whereupon it is ordered, that the city mar- 
shal take a bond with security from the said Walter Roe, for 


his appearance personally before the city council, on Monday 


next. The mayor entertaining doubts as to the power of the 
judge to make an order for suspending the proceedings of the 
corporation, considers it his duty to make this order to the 
marshal, that the corporation may have an opportunity of 
deciding, whether they consider their proceedings subject to 
be suspended by a judge of the Superior Court or not.”’ 


The ground upon which I made the order cannot be mista- 
ken. It is clearly and explicitly stated, viz. that I doubted 
the power of a judge of the Superior Court, by the order of 
the 22d instant, to inhibit or suspend the proceedings of the 
corporation and its officers, for enforcing the sentence of the 
said Walter Roe. 

The reasons by which our opinions were formed, that this 
court has not jurisdiction, and that the order was illegal, and 
not operative upon the corporation, must nesessarily consti- 
tute the basis of my justification. 

It is my purpose to express the sentiments by which my 
conduct has been governed, with great respect and defer- 
ence. hoping for the patient and unbiassed attention of this 
honorable court, to the expression of these sentiments, and 
to the arguments which will be adduced in support of them. 


The arrangements of this discussion will be, 

1. That the judicial order was irregular, and irregularly 
acted. 

2. That the judge had not jurisdiction to make this order. 


3. That the judge of the Superior Court has not jurisdic- 
tion to issue the writ applied for, and to which this order 


was preparatory. 


I. It appears to me that the order was irregular, and 
that if regular and legal in itself, yet it was so irregularly 
acted as to defeat the purpose for which it was intended. 
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The order was irregularly made, not being founded on 


any evidence, being made ex parte, and without notice. 


It does not appear, nor is it contended, that a transcript of 
the proceedings or conviction was produced when the appli- 
cation was made. It is stated that the applicant’s petition 
was accompanied by his own affidavit; but no other evi- 
dence is set forth as forming the basis of that order. 


Courts of law will not, even for a moment, stop the pro- 
gress of final process issued for the purpose of effectuating 
their own judgments, but upon good cause of exception ; 
much less will they interfere with process issuing from in- 
ferior jurisdictions, over whom they have control, unless spe- 
cial reasons be assigned and substantiated in the first in- 
stance. If then the corporation is considered as an inferior 
judicial tribunal, and if its summary convictions are subject to 
be controlled and reviewed ; yet upon principles of law, this 
court will not inhibit or stay the proceedings by which those 
convictions are enforced, unless some exception shall be 
made apparent. 


The order was irregularly acted on, because it was not 
served on the presiding magistrate of the corporation. ‘The 
order, if legal in itself, could not have its effect by any other 
means than service upon the mayor; upon him alone, as 
head of that body, could it act imperatively. The city mar- 
shal is a ministerial officer of the corporation, and is subject 
to their mandate alone. The marshal is an officer appointed 
by the corporation, for the execution of certain functions 
and duties defined by their ordinances ; being the mere agent 
and servant of the corporation, he can act only by their au- 
thority and through them, and therefore is answerable to 
them only ; unless in the exercise of the office he should do 
an act illegal in itself, in which case he would be made an- 
swerable to the person injured in a civil action. Or in the 
instance which occurred, (in the case of Walter Roe,) having 
arrested the body of the defendant, and holding him in cus- 
tody, he was bound to obey the writ of habeas corpus, as any 
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other person holding the body of the prisoner in confine- GEORGIA, 
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JAN. 1806. 
marshal is not subject to the mandate or process of any other , ) 


meut, would be bound. But as an officer of this city, the 


body or power except the corporation. State 
vs. 
The recorder is also an officer created by the corporation Noel. 


for the execution of particular duties. He possesses no> 
powers either of a judicial or executive nature, being mere- 
ly the advocate and councellor of that body. His province 
is, so advise when consulted by the mayor or corporation, 
but he possesses no authority to adjudicate or order in the 
recess or vacation of council. 

The mayor is the head or source of efficient power, and 
is therefore the only person upon whom that order (if legal) 
could operate imperatively. 

If the order for a stay of proceedings upon this conviction 
was not immediately imperative upon the marshal, it neces- 
sarily results that the rule to show cause why an attachment 
should not issue against him, must be discharged. 

It remains to be considered whether the mayor is charge- 
able with a contempt, under this order, for a stay of pro- 
ceedings. 

The universal and indispensable basis of an attachment 
for contempt, in the disobedience of a judicial order is, that 
the person charged was personally served with a copy of the 
order, which he was bound to obey, and that the original was 
produced and shown to him. ‘The ordinary practice of our 
courts, as to proceedings by attachment for contempt, ma- 
nifests the correctness of this position. But in order to ap- 
ply it more immediately to the case now before this court, I 
shall cite the corporation cases, in which the practical rule 
which I have stated, was recognized and held indispensible. 
The King vs. Smith, 3 Term Rep. 351, upon a rule to show 
cause why an attachment should not issue for not obeying 
the rule of the court, which required the defendant to give 


3 T. Rep. 351. 


inspection of some corporation books, Mr. Bearcroft showed 
cause, by objecting that the affidavit did not state that the 
defendant had been served with a copy of the rule person- 
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ally, and the original rule at the same time shown to him, 
and the court being of opinion that this was absolutely ne- 
cessary, were about to discharge the rule; but it being sug- 
gested that the defendant had been regularly served with the 
rule, the court gave the prosecutor an opportunity of making 


~ an additional affidavit as to the fact. 


In the case of the King vs, Edgveau et al. ibid, 352, a 
mandamus had issued to certain officers of a corporation, re- 
quiring them to proceed to the election of a mayor, in per- 
suance of a particular statute. For disobeying the manda- 
mus, a rule to show why an attachment should not issue, was 
obtained. Upon showing cause, the objection was the same 
as in the preceding case. Lord Kenyon, C. J., delivering 
the opinion of the court said, ‘‘ Although in general, perso- 
nal notice is necessary before a party is brought into con- 
tempt, yet in this case, the act of parliament seems to have 
dispensed with it. That statute which was made to prevent 
the dissolution of corporations which neglect to choose the 
mayor of the charter day, enables the court to grant a man- 
damus to compel them to proceed to an election, and it di- 
rects that public notice be given. The public notice direct- 
ed by the act is sufficient prima facie to call upon the mem- 


bers of the corporation. Rule absolute.’’ 


By this adjudication, founded upon the exception made by 
the statute, the general rule is acknowledged, and the infe- 
rence is, that without special provision of the statute, per- 
sonal service would have been deemed indispensable. 


It may be objected, that knowledge of the original order 
is admitted by my order made on the arrest of Walter Roe. 
This knowledge was indirect, and therefore ineffectual. The 
command to desist could only be addressed to the presiding 
magistrate. From him alone could obedience to the com- 
mand be expected; and not having been communicated to 
him, he could not obey it. ’Tis the service alone which 
constitutes inhibition, as I shall show by some authorities to 
be cited in support of the second position. 

The second point of justification which I have stated and 
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shall attempt to illustrate is, that the judge had not jurisdic- GEORGIA, 
: ‘ Chatham Co. 
tion to make this order. Siam Hk 
I deem it unnecessary and improper to occupy the time WwW )— 
of the court, by an historical detail of the rise and progress State 
of civil corporations; suffice it to remark, that in all the po- 
pulous and commercial cities of Great Britain, they have ex-— 
isted and have been found essentially useful for their inter- 
nal government during ages past. 
That similar institutions were organized in the cities and 


towns of America, under the provincial governments, esta- 
blished by the crown, and that since the revolution they 


have been adopted by legislative acts, throughout the United 
States, upon the same principles, with such modifications only 
as were requisite to reconcile them to the genius of our go- 
vernments and the principles of our constitution. 

On casting our eyes over the pages of our common law, as 
handed down to us by Littleton and Coke, and illustrated by 
Wood, Blackstone, and Modeson, we find that civil corpora- 
tions, with their incidental powers for the immediate go- 
vernment of cities are permanent features of that illustrious 
system. Lord Hobart, in a case reported by himself, Hobart, 
p- 211, says, he holds the power to make by-laws given in 
corporation patents, as needless, that power being included by 
law in the corporating act. The legislature of this state have 
thought it expedient, at a very early period of our present 
government, to originate a corporate institution for the po- 
lice of this city, upon principles similar to those recognized 
by the common law; acting under powers thus derived from 
the legislature, the presiding magistrate of the corporation 
appears before this court, in obedience to the rule which has 
been served upon him; and, before entering into a particular 
investigation of the point stated, he takes the liberty of asking, 


from what source arises the importance and duration of cor- 


Hob. 2r1r. 


porations ? 


If, from their great utility, founded in the experience of 
monarchial and republican governments, he deems it not in- 


applicable to the present discussion, to state very briefly, in 
4 
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what their utility consists; it is in their being enabled, by the 
combined powers delegated to them, to enact and enforce or- 
dinances, for protecting the property, lives and health of 
their fellow citizens, upon emergencies, and in cases against 
which neither the ordinary course of legislative, executive, 
nor judicial procedure can provide or effectuate remedies. In 
populous cities, and more especially those attached to sea- 
ports, the sources of danger both internal and external, are va- 
rious and frequent. It is, therefore, essential to the utility of 
corporations, that they act in their various functions without 
control, so long as they continue within the pale of the con- 
stitution and within the limits of their jurisdiction, as defined 
and prescribed by law. 

It is not denied that this court, as a court of superior judi- 
cial power, has a controlling authority over the corporation 
to a certain extent, and for the purpose of restraining them 
when they attempt to exceed their jurisdiction; but, I shall 
maintain this point, and show the invalidity of the judicial or- 
der by the statement of a single proposition, which is undeni- 
able, and, to every lawyer, SELF EVIDENT, viz.: That a Su- 
perior Court cannot stay the proceedings of an Inferior Judi- 


catory in any other manner than by some appropriate judicial 


process, which has inherently, and by operation of law, the 
incidental effect of superseding or staying proceedings. 

This stay of proceedings in the inferior tribunal, is not an 
act or order of the court, which may or may not be exercised 
at discretion. 

It is a coincident effect of a writ legally issued by a Supe- 
rior Court, for the purpose of removing and reviewing the pro- 
ceedings of an Inferior Court, in some particular case. 


If then, the corporation is to be considered as an Inferior Ju- 
dicial Tribunal or a Court of Record, (which I shall disprove 
in discussing the third point) yet, as a judicial tribunal, it 
would not legally be subject to a stay of proceedings by a 
mere order of a Superior Court. 


To illustrate the position and apply it more closely to the 
relation which is contended for as subsisting between this 
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honourable court and the corporation, viz: That of Supe- 
rior and Inferior Courts, I will cite a few authorities. The 
writ of certiorari operates as a virtual supersedeas, from the 
service of the writ upon the judge or justice to whom it is 


directed, and not before. ‘The general rule on this subject, 


is clearly laid down in 2 Viner, 361. ‘‘If certiorari goes to - 


remove a record, the judge below is not in contempt for 
proceeding on the record till service of the writ; but all 
proceedings upon it after the certiorari tested, are void.’’ 
Ibid. 


Upon motion for attachment, for proceeding by distress 
under an order of justices, for levying of money for repairing 
a bridge, after the order was removed by certiorari, per Holt, 
C. J., to bring one in contempt, the distress must be after the 
certiorari presented below; and if the warrant were delivered 
before that time, the way had been, upon producing the cer- 
tiorari to get a supersedeas of it and deliver it to the officer, 
or else he cannot be in contempt. This case not only sup- 
ports the doctrine for which I am now contending, but also 
confirms the ground upon which I have defended the marshal, 
It shows that he was bound to proceed in execution of the 
process, until ordered to desist by the mayor. That for his 
not desisting, the mayor would have been answerable, after 
service of certiorari. 2 Com. Dig. 196. ‘‘If a certiorari be 
delivered to a justice, to whom it is directed, it shall be a su- 
persedeas, and every proceeding afterward is a contempt. 
When a certiorari is granted, the justices ought to award a 
supersedeas to the sheriff ex officio. 1 Bacon Abridg. 574. 
After the certiorari delivered, if the inferior court proceeds, 
where by law it ought not, it isa contempt, for which the 
court will grant an attachment.”’ 


The certiorari is a prerogative writ, the granting of which 
is matter of discretion. 3 Blk. Com. 132. ‘‘ Writs of certiorari, 
prohibition, mandamus, and other prerogative writs, do not 
issue as of mere course, without some probable cause why 
the extraordinary power of the crown is called in to the par- 
ty’s assistance.’’ Until a necessity is ascertained to exist, 
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for the interposition of this high-toned remedy, it is never 
granted. Tothis principle is adapted the certiorari for re- 


moving causes in certain cases from the inferior to the Supe- 
rior Courts, by the judicial system of this state ‘‘ Upon excep- 
tions made by either party, to any proceeding in any cause, 
in any inferior court, affecting the real merit of such cause, 
he may apply to a judge of the Superior Court, and if such 
judge shall deem the said exceptions to be sufficient, he shall 
forthwith issue a writ of certiorari, &c. And the said Supe- 
rior Court shall determine thereon, and order the proceedings 
to be dismissed, or return the same to the said inferior court, 
with order to proceed in the same cause.’’ 

Notwithstanding the generality of the expression 7” an in- 
ferior court, shall not undertake, nor do I deem it necessary, 
to express any opinion whether the rule thus laid down is in- 
tended to govern all cases of certiorari. The rule is pre- 
cisely assimilated to those general principles, which govern 
in cases of certiorari. 

‘The conclusions from those authorities which I have cited 
in support of my second position, appear to be, that the al- 
lowance of the writ is the only criterion and the only means 
by which it can be adjudged in a Superior Court, that the 
proceedings of an inferior court shall be stayed or superseded, 
and that until the presiding magistrate shall be served with 
this writ, it cannot operate as a supersedeas, so as to charge 
him with a contempt. 

My third ground of justification, for not having immediate- 
ly ordered a stay of proceedings is, that I considered the Su- 
perior Court as not having jurisdiction to grant the writ, to 
which the order of the judge was preparatory. Being aware 
that this point has in some measure been decided by the al- 
lowance of a certiorari, | am, notwithstanding, constrained to 
ask the liberal attention of the court, for the purpose of far- 
ther evincing the reasons and impressions by which I have 
been guided, and by which I presume /h7s honourable body who 
accompany me, have been governed in approving my conduct. 

These remarks will be made with the highest respect and de- 
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ference for the court, and with due submission to the adjudi- GEORGIA, 
cation which has taken place. ae 
The conviction of Walter Roe, whence this procedure ori- “v=” 
ginated, was founded on an act of the legislature, passed roth — 
December, 1803, by which the corporation is empowered to Noel. 
impose a fine not exceeding fifty dollars, upon any person ar- act roth Dec. 
riving in the port of Savannah, who shall violate the quaran- 18°3- 
tine law of December, 17th, 1793. 
As I have already stated in a preceding part of this de- 
fence, it is not denied that the Superior Court has a control- 
ling power over the corporation, but the exercise of this 
power, we say, is confined to those cases in which there is a 
want or transgression of jurisdiction apparent on the pro- 
ceeding. And we contend, that where there is jurisdiction 


manifested upon the face of the proceedings, no other objec- 


tion against them can give appellate jurisdiction to the Su- 


perior Court. 

Upon referring back to the order of this court, dated Au- 
gust 2Ist, we shall find that it is stated to have been made 
on the petition and affidavit of Walter Roe, praying for a cer- 
tiorari, to remove the proceedings of the city council, on an 
information and fine for a breach of the quarantine law. 
This statement on which the order is founded, does in itself 
display our title to jurisdiction. It shows on the face of it, 
that this summary conviction was made under the express 
sanction of the legislative act, which I have cited. It is not 
deficient in any one particular for this purpose, except the 
sum or amount of the fine; this, I presume, is stated in the 
petition or affidavit, copies of which were never served upon 
me. 

Strictly speaking, a certiorari is not the process by which 
proceedings of a corporation are to be controlled in a Supe- 
rior Court. The writ of prohibition is the proper process 


for that purpose. 1 Bacon, 559. ‘‘A certiorari is an Ori- ; Bacon, 559. 





ginal writ issuing out of chancery or the King’s Bench, to 
the judges or officers of inferior courts, commanding them to 


return the records of a cause depending before them, to the 
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end the party may have more sure and speedy justice.’ 
Certiorari lies to a court of record where a writ of error 
will not lie, that is in cases where a court of record, of in- 
ferior jurisdiction, proceeds in a summary way, and not ac- 
cording to the course of common law. The doctrine relied 
on, to prove that Superior Courts have power to review 
convictions by the corporation, is sufficiently stated in 1 
Salkeld, 263. Gronvelt vs. Burrell, where it is held by Holt, 
C.J. ‘that wherever a new jurisdiction is erected by act of 


parliament, and the court or judge that exercises this juris- 


diction, acts as court or judge of record, according to the 


course of common law, a writ of error lies on their judg- 
ments; but where they act in a summary method, or in a 
new course different from the common law, there a writ of 
error lies not, but a certiorari.’’ This doctrine remains 
unimpeached, but has no sort of applicability to corpora- 
tions. This corporation is instituted upon common law prin- 
ciples, and its power, as briefly defined by the act, are those 
incident to them by the common law. It is therefore nei- 
ther a new jurisdiction created by statute for a special pur- 
pose, nor is it a court of record. It has the power of en- 
forcing its ordinances by fine, but not by imprisonment. But 
it is neither essential nor even material in the present in- 
vestigation, to ascertain whether in point of form, or as to 
the mode of process, a certiorari may or may not be used, 
instead of a prohibition; it has been used in some instances. 
The effect must necessarily be the same, the appellate juris- 
diction, being confined to this single question, Whether the 
corporation has exceeded the limits of its jurisdiction or not ? 
The process for removing into this court and suspending 
proceedings of this body, in which I have the honour to pre- 
side, it not er gratia, but a matter of sound legal dicretion, 
upon an examination of those proceedings. This is the only 
legal rule of procedure, whether the mode of removal be 
by certiorari or prohibition. And, if upon an examination of 
those proceedings, it appears obviously that the corporation 


had jurisdiction, the inference is, that the Superior Court 
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has not jurisdiction. Vain and futile indeed would be the 
power delegated to them for enforcing obedience to local 
ordinances, and laws enacted for the immediate preservation 
of lives and health, if their sentences were subject to be re- 
viewed as to the testimony and facts upon which such sen- 
tences may have been founded. Under such circumstances, 
the corporate institution would become a mere thing of 
nothing, a rope of sand. Before I proceed to cite authori- 
ties in support of this proposition, as to the controlling 
power of the Superior Court, it will be proper to anticipate 
an argument which will be drawn from precedents of certio- 
vari heretofore issued from this court, to remove proceed- 
ings of the corporation in this city. It is certainly true that 
in general, adjudications in courts of law, operate as authori“ 
ties to settle a rule or principle of law, and must govern the 
decision of all subsequent cases, to which they apply. But 
it is an axiom, as certain and invariable, that precedents will 
not give or create jurisdiction, in repugnance to principles 
of law. The instances which occurred in this court, so far 
as I have obtained information of them, have been very few; 
and of those few instances none have been carried to a final 
decision, except the case of Hicks gui tam vs. Cuddy. That 
was a conviction under the slave acts, for dealing with ne- 
groes; the sentence was reversed, because, by it, a fine of 
ten pounds had been imposed, and by an act subsequent to 
the revolution, the jurisdiction of magistrates was limited to 
five pounds. Here the justices manifestly exceeded the 
boundary fixed by law, and the judgment was reversed, for 
sufficient cause apparent on the record. In South Carolina, 
the case of Zeylstra vs. The Corporation of Charleston, 
arose upon a motion for a prohibition. It appeared that the 
court of Wardens had given judgment against Zeylstra for 
one hundred pounds, though the jurisdiction of that court 
was expressly limited to twenty pounds. Here the limita- 
tion of jurisdiction had been exceeded, and for this cause a 
prohibition was granted. 
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To prove that a certiorari does not lie to review the me- 
rits, but merely to ascertain whether the subordinate limit- 
ed jnrisdiction has exceeded its jurisdiction, I shall cite, in 
the first place, the case of the King vs. Morely, 2 Burr. 1040, 
which was a conviction of a Methodist preacher, upon the 
conventicle act, 22 Charles 2. c. 1. The objection was, that 
‘‘it was alleged that the defendants were subjects of this 
realm, which is an essential requisite. The court were 
unanimously of opinion that a certiorari ought to issue. A 
certiorari does not go to try the merits of the question, but to 
see whether the /imited jurisdiction have exceeded their 
bounds. The jurisdiction of this court is not taken away, 
unless there be express words to take it away; this is a 
point settled. Therefore a certiorari ought to issue, and 
after a return shall be made to it, you will be at liberty, and 
it will be open to you, to move to supersede it, if there 
should appear reason for the court’s so doing.”’ 


Rule made absolute for a certiorari. 


In all cases of special limited jurisdiction, so much must 
be set forth on the record as will show the jurisdiction. Ju- 
risdiction cannot be presumed, where the authority is limit- 
ed or special. Inthe case last cited, there was a deficiency 


of jurisdiction apparent on the record. 


The King vs. Whitbread, Douglass Rep. 530. This case 
came before the court, on a rule to show cause why a cer- 
tiorari should not issue, to remove a conviction by the com- 
missioners of excise. Two objections were made; 1st. That 
the power of granting a certiorari was expressly taken away 
by the statute which authorized this conviction. 2d. That 
a certiorari will not be granted to review the facts. Lord 
Mansfield said, ‘‘ We are all of opinion that in this case a 
certiorari does not lie; but if it did, it must be granted upon 
cause shown, and as the affidavits in support of the present 
application do not proceed upon any alleged want of jurisdic- 
tion, but contain objections to the conviction on the merits, the 
court would not grant the certiorari, if they had power to do 
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it, for those objections are more properly the subject matter GEORGIA, 


of appeal, and the defendant has not chosen to resort to that 
remedy.”’ 

To obviate the force of this adjudication, it may be an- 
swered, that in the case cited there was another mode of 
redress by appeal, which does not exist under our judicial 


system. ‘To such an argument the correct reply is obvious. 


An inconvenience arising from defects in a judicial system can 
only be removed by the legislature, and it is not competent 
to any court of lawto extend its jurisdiction, for reasons 
drawn merely by inconvenientt. 


I shall cite another case which recognises and confirms the 
doctrine laid down in the King vs. Whitbread. 

The King vs. Abbot, Doug. 534. This was a conviction 
by two justices upon a statute of 11 Geo. 1, for harbouring 
tea and spirits. On arule to show cause why a certiorari 
should not issue, Mr. Wallace showed cause, and contended, 
Ist, that as the affidavit on which the rule was obtained went 
only to the merits, denying the truth of the charge the 
court, if they had the power of granting a certiorari, would 
not do it, an enquiry tuto the merits not being competent to the 
court. Lord Mansfield.—‘‘'The second objection is, that if 
there were a power in the court to grant it, in their discre- 
tion, they ought not to do it upon the present occasion, because 
the question ts upon the merits, and not to the jurisdiction. The 
motion has been made, not on an objection to the jurisdiction, 
but to the merits, and in Rex vs. Whitbread, the court 
thought that would have been sufficient reason for not grant- 
ing a certiorari if it had not been otherwise competent. We 
all adhere to that opinion.’’ Rule discharged. 

By the authorities, it appears to me, that the impression 
under which I acted, in the first instance, with regard to the 
controlling power of the superior courts, is positively sanc- 
tioned. That the only ground for the exercise of that 
controlling is want or transgression of jurisdiction, indt- 
cated upon the face of the proceediugs. To prove the jus- 
tice of my impression, and of the sentiments entertained by 
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my colleagues, on this question, it is only necessary, in a few 
words, to test the case of Roe, by these adjudications. The 
conviction passed for inflicting a fine of fifty dollars, under 
the express authority and duty prescribed by a legislative 
act. The questions, what facts were adduced in evidence 
against the delinquent, and what were the legal inferences 
by our body from those facts, are beyond the reach of any 
controlling or appellate tribunal; whether Mr. Moe, or the 
vessel in which he had arrived, came from a port infected 
with a contagious disease or not; whether the port of Jamai- 
ca was actually infected with a contagious disease, or whe- 
ther only suspected to be infected, were facts exclusively to 
be decided by this body, to whom alone the legislature had 
committed the power of adjudicating upon them in cases 
when we might elect to adopt the summary mode of proce- 


dure, pointed out by the act. 


If questions of this nature, under laws calculated and in- 
tended for immediate coercive protection, are to be arrested 
by an appellate tribunal, in their progress and upon their 
merits, where is the benefit of a corporation, or of any sum- 
mary tribunal? Perhaps no instance could have intervened 
by which the justice and propriety of the doctrine which I 
have undertaken to prove, and of the right we contend for, 
could have been so strongly exemplified, as this case of a 
conviction under the quarantine laws. ‘The legislature had 
ascertained from experience, that the deliberate mode of 
prosecution, provided by the original act of 1793, was not 
adequate in its coercion to the important mischief. They 
therefore by the act on which this conviction was founded, 
authorised the corporation to impose a fine in a summary 
way, for violations committed within this port, or any of the 
inlets north of Ossabaw. If it had appeared either by the 
proceedings, or affidavit of the offender, that the offence was 


committed beyond those local limits, the want of jurisdiction 


in the corporation would have afforded ground for prohibi- 


tion. 


I cannot take leave of the present discussion without mak- 
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lity of one objection against Aoe’s conviction, made by the 
attorney, who applied for this certiorari ; ‘‘that the law is 
unconstitutional, because the person accused is entitled to a 
trial by jury.’’ I do not bring this objection into view for the 
purpose of investigating the constitutionality of that act, or 
the power of a judicial tribunal, to decide whether it be con- 
stitutional or not. It is my purpose to prove, that, upon this 
occasion, or upon an application for a certiorari, or any other 
summary appellate proceeding,—no such question can be de~ 
cided. That, on the contrary, the validity of any law or or- 


dinance by which an accused person may be convicted by 


the corporation, can only be tested by a regular legal remedy, 


according to the usual course of procedure in an action at 
law. It is a well settled principle, that the validity of a by- 
law cannot be questioned upon the return of a process, orin any 
summary way. If so, it follows ¢ fortiori, that the legal or 
constitutional validity of a legislative act, by which a special 
authority is delegated to a corporation, cannot be decided on 
in any summary way. 2 Burr. p. 775. Ballard vs. Bennett, on 
showing cause against a motion for a procedendo to the mayor 


and aldermen of the city of Worcester. 


Lord Mansfield. ‘‘'This is an action upon a by-law, and 
comes removed from a coporation in the country, upon the 
return of a habeas corpus; and the whole question at present, 
is, whether the court can enter into the consideration of the 
validity of the by-law upon the return? There is a settled 
course and form of proceedings in cases of this nature, of 
which there are many thousand instances; and yet, though 
there be such numbers of instances of this kind, there is not 
a single one where the court has ever determined the validity 
of a by-law on the return, excepting in London. The va- 
lidity of this by-law is not to be disputed upon the return, but 
in the ordinary course of proceeding in the like cases, viz: 
by the plaintiff's declaring here, and the defendant’s demur- 
ring to it, if he thinks proper. It never has been done in 


this summary way upon the return, nor ever attempted or 


vs. 


Noel. 


Ballard 


vs. 


Bennett. 


2 Burr. 
775: 


Rep. 
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thought before, and therefore we ought not to do it now. 
The proper course is settled: it must be by declaring here; 
and the defendant may demur if he has any objection to the 
by-law.’”’ Mr. /. Dennison was of the same opinion, and 
said, ‘‘this was an attempt to get at the opinion of the court 
extra-judicially.’’ Mr. Justice Paster said, ‘‘let the plaintiff 
declare here.’’ Mr. /. Wilmot said, ‘‘he had searched very 
diligently, and could find no instance (except in London) 
where the court had entered into a question upon the validity 
of a by-law, on the return; therefore he was clear that the 


court were not authorized so to do.”’ 


It may be asked, Wherein consists the great certainty of a 
legal decision upon any question of this nature by formality 
of procedure, than under the return of a summary process ? 
It consists of that gradation of courts which forms one of the 
most precious and invaluable features of British jurisprudence. 
A principle which effectually secures the rights of persons 
and of property against illegal or erroneous adjudications. 
There, if the validity of a by-law is denied, instead of being 
decided summarily by a single judge, however brilliant his 
talents and profound his legal knowledge, it is made the sub- 
ject of an action at law, either by declaration or plea; and 
an issue of law is formed upon it, by filing a general demur- 
rer. Upon the judgment given, a writ of error lies to the 
next superior tribunal, and thence it may be carried to the 
house of lords. In this state, under our judicial system, we 
have no court of errors, but we have an appellate jurisdic- 
tion in the last resort, our special jury. By adopting British 
principles in subordination to our own law, the courts are 
bound to refer all matter respecting the merits, as well in 


point of law, as fact, to a jury. There is, in our proceed- 


: ee 8 : 
ings, a petition, process, and answer. But no pleading be- 


yond these can go upon the record; and these, says the act, 


must be submitted to a jury for their verdict. 


I have thus stated to the court in as perspicuous a manner 
as I was able, the reason why I considered the judicial order 


as irregular, and why, upon the proceedings had under it, the 
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presiding magistrate of this city is not chargeable with acon. GEORGIA, 


tempt. I have, also, endeavored to explain and elucidate, 
by authorities, the ground of the impression hitherto enter- 
tained, and still remaining upon the minds of the corporation 
that this honourable court hath not jurisdiction to review or 


suspend their proceedings in the case of Walter Roe. 


The arguments and authorities thus adduced are the result 
of my best judgment and investigation, upon the questions to 
which they relate. And although it must be admitted, that, 
after the researches and progressive attainments of more than 
twenty-five years in the science of jurisprudence, many er- 
rors may remain hidden under the veil of professional confi- 
dence and incorrect experience ; at the same time it is hoped 
and expected, that the arguments which have been used will 
be developed with candor and liberality, and that their denun- 
ciation as erroneous, will be the effect of zmpartial and dis- 
passionate judgment. Wappily we live under governments of 
laws and not of men; a government in which difference of 
opinions does not constitute a crime, provided opinions are not 
expressed or entertained with motives or intentions hostile to 
the constitution and laws, or to legitimate authority. Of such 
motives or intentions, I believe it unnecessary for me to de- 
clare a disavowal, either for myself or my brethren in office. 
Our attachment to the government is manifested by our gen- 
eral deportment, and more especially by our continual serv- 
ices, in the corporate office. 

Conscious that the magnitude of the questions, to be deci- 
ded by a single jndge, will be duly weighed, we leave the 
matter with the court, in full confidence that the constitution 
and law of the land will be the only rule of decision, and will 


ultimately prevail. 


By Jones, Judge. 


This is a motion for an attachment against John Y. Noel, 
mayor, for a contempt in directing the city marshal, by an 
order of the said John Y. Noel, to take a bond and security 
from one Walter Roe, for his appearance personally before 


Chatham Co. 
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the city council ; by which warrant the said Walter Roe was 


again arrested, after the proceedings of the city council against 


the said Walter koe, for a fine inflicted on him under the qua- 


rantine law of this state, by the said judge of the Superior 
Courts ; and also, for an attachment against Charles Cope, city 
marshal, for a rule to show cause why an attachment should 
not issue against him for a contempt in arresting one Walter 
Roe, by order of John Y. Noel, Esq. mayor of the city of Sa- 
vannah, after the proceedings of the city council, against the 
said Walter Roe, for a fine inflicted on him under the qua- 
rantine law of this state had been stayed or suspended by the 
said judge of the Superior Courts. The fact appeared from 
the records, and were confessed by the defendants, but it was 
contended that the order of the Superior Court was irregu- 
lar, it should have been served on the mayor, not on the re- 
corder; that the Superior Court had not jurisdiction of the 
case; that a Superior Court cannot stay proceedings of an in- 
ferior court, but by some judicial writ ; and that the corpora- 


tion is not a court of record. 


These points have all been considered and decided by the 
court in the case of Walter Roe against the Mayor and Alder- 
men of Savannah on the application for a certiorari, there- 
fore the only question to be now considered is, whether the 
order of the mayor and the proceedings of the marshal there- 
on be a contempt in either or both of them. In enumerating 
the contempts that are punishable by attachment, Blackstone 
in the 4th vol. of his Commentaries, p. 285, recites, ‘‘ These 
committed by any other person under the degree of a peer, 
and even by peers themselves, when enormous and accompa- 
nied with violence, such as forcible rescues and the like; or 
when they import a disobedience to the king’s great preroga- 
tive, writs of prohibition, habeas corpus, and the rest; some 
of these contempts may arise in the face of the court, as by 
rude or contemptuous behaviour, by obstinacy, perverseness, 
or prevarication, by breach of the peace or any wilful distur- 
bance whatsoever; others in the absence of the party; as by 
disobeying or treating with disrespect the king’s writ, or the 
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rules or process of the court, by perverting such writ or pro- 
cess to the purposes of private malice, extortion, or injustice, 
by speaking or writing contemptuously of the court ; or judges, 
acting in their judicial capacity, by printing false accounts, or 
untrue ones, without proper permission, of causes then de- 
pending in judgment, and by anything, in short, that demon- 
strates a gross want of that regard and respect, which when 
once courts of justice are deprived of, their authority, so ne- 
cessary for the good order of the kingdom, is entirely lost 
among the people.’’ And in 2 Hawkins’ Pleas of the Crown, 
426. Sect. 28. ‘‘There is no doubt,’’ says he, ‘‘but that 
justices of the peace, or commissioners of the sewers may be 
punished for proceeding in a matter before them, after a cer- 
tiorari delivered to them, or the judge of a spiritual or civil 
law court, for proceeding in a cause, after notice of a rule to 
show cause why a prohibition should not issue.’’ Sect. 29. 
‘‘ Also justices of the peace may be punished in the mauner 
above mentioned, for acting in a contemptuous manner against 
the determination of the courts of king’s bench.’’ Sect. 33. 
‘‘For disobeying other writs wherein the king’s prerogative 
or the liberty of the subject are nearly concerned.’’ And after 
reciting cases in which attachments wiil lie against peers, he 
says; ‘‘ However it is certain that all other persons are liable 
to an attachment for contempt, all the particular instances 
whereof, it would be useless to enumerate.”’ 


The most remarkable instances of contempts seem reduci- 
ble to the following heads, rst. Contempt for the king’s writs. 
2d. Contempts in the face of the court. 3d. Contemptuous 
words or writings concerning the court. 4th. Contempt of 
the ruses or awards of the courts. 5th. Abuses of the process 
of the court. 6th. Forgeries of writs, and other deceits of 
the like kind tending to impose on the court.” 


As to the objection, that the mayor had not personal ser- 
vice of the order; it appears that a copy of the rule or or- 
der was regularly served on the recorder, who appeared be- 
fore the court in obedience to the same rule or order, and 


this is all the notice necessary in conformity with the prac- 
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GEORGIA, tice of the courts for many years past. But the rule or 
pany order in the case of Roe was also served on the marshal, who 
—— held the execution issued by the clerk of the city council 
State against the said Walter Roe, and it appears by the order of 
Snel the mayor that the rule or order of the judge of the Supe- 
rior Court was delivered to the said mayor by the said mar- 
shal. The order of the said John Y. Noel, mayor, directing 

the marshal to take a bond with security from the said Walter 

Roe, in contraventiou of the order of the judge of the Superior 

Court, laid before the said mayor by the said marshal, is a dis- 
obedience of the order of the said judge; and that part of the 

said order which expresses doubts as to the power of the judge 

to make an order for suspending the proceedings of the cor- 
poration, aud referring it to the corporation to decide whe- 

ther their proceedings should be subject to be suspended by 

a judge of the Superior Court or not, is treating with disre- 

pect the said rule or order of the judge of the Superior 

Courts. This is the second instance in which the proceed- 

ings of the Superior Courts have been arrested and suspend- 

ed by the said John Y. Noel, mayor, and in the first case to 

the great interruption of public justice. And if the mayor 

of the city of Savannah were permitted to question the va- 


lidity of the proceedings and powers of the Superior Court, 
and disobey its rules or orders, every inferior officer in the 
government would have an equal claim to do so; and the 
Superior Court would cease to deserve that name. Upon 
the whole, I am, after mature consideration, of opinion, that 
the said order of the said John Y. Noe/ amounts toa contempt, 
and the said Charles Cope, marshal of the city of Savannah, 
having, on the 21st of August last past, received a bond with 
security from Walter Roe, in obedience to the rule or order 
of the judge of the Superior Courts for his appearance be- 
fore the said judge on the 23d of the same month, and hav- 
ing on the day following the date of the said rule or order, 
that is to say, on the 22d of the same month, arrested and 
detained in his custody the body of the said Walter Roe, in 
disobedience of the rule or order of the said judge, notwith- 
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standing he had the bond with security from the said Walter GEORGIA, 

Chatham Co. 
JAN. 1806. 

tempt. It is therefore ordered by the court, that the rule weary? 


Roe for his appearance as aforesaid, is also guilty of a con- 


be made absolute. State 
vs. 


: - * Noel. 
And the parties being present, the sentence imposed upon — ~ 


the said parties by the court, for their contempts in disobey- 
ing the order of this court, is as follows: That the said John 
Y. Noel do paya fine of fifty dollars, and that the said Charles 
Cope do also pay a fine of ten dollars, and that the said John 
Y. Noel and Charles Cope do stand committed until the said 
fine be paid. 


Charlton, Att’y Gen. in support of the rule for the 
attachment. 


Noel, against it. 
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Minutes of Superior Court, letter F. p. 155. 
JOSEPH Davis vs. THOMAS SCOTT. 


MR. STITES, on the part and behalf of the defendant, ob- 
jected to this case going to the jury, stating, that the defend- 
ant had been admitted to take the benefit of the act for the 
relief of insolvent debtors, and was, therefore, discharged 
from this debt, and that therefore no judgment ought to be 
rendered against him. 


Mr. Cuyler, for the plaintiff, contended, that although the 
defendant had taken the benefit of the act for the relief of 
insolvent debtors, yet a judgment may be obtained against 


him, and property required by the defendant be made sub- 
ject to such judgment, notwithstanding the person of the de- 
fendant could not be taken in execution; and the court, be- 


ing of opinion with the plaintiff’s counsel, 
It is considered and ordered, that he do proceed in the 
cause. 


Verdict for plaintiff. 
Cuyler, for plaintiff. 


Stites, for defendant. 
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Minutes of Superior Court, letter F. p. 158. 


The STATE vs. JOHN STEWART. 


It being stated by the attorney general that an affidavit 
and a replevin bond thereupon of the said John Stewart, in 
the case of Joseph Welcher, administrator of the estate and 
effects of Elizabeth Shick, deceased, which affiidavit and re- 
plevin are filed among the records of the inferior court, and 
are essential evidence on a bill of indictment to be preferred 
against the said John Stewart for perjury. Whereupon it is 


ordered, that the clerk of the inferior court do deposit with 
the attorney general the said documents, to be used as evi- 


dence aforesaid. 
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Minutes of Superior Court, letter F. p, 224. 


LEIGHTON WILSON vs. OWEN HUGHES. 


CAVEAT, AND APPEAL TO THE SUPERIOR COURT, 
FROM THE COURT OF ORDINARY. 


A PAPER writing, dated the 2d January, 1805, purporting 
to be the last will and testament of 4dam Mackay, deceased, 
signed and sealed, and having the names of three witnesses 
thereto subscribed, was proved in the usual form, on the 5th 
March, 1805, before the Court of Ordinary, by two of the 
subscribing witnesses. It appears that a caveat was filed on 
the 9th day of February preceding, against the establishment 
of said paper writing, by /. Cuyler, Esq. attorney for Leigh- 
ton Wilson, who produced another paper writing, dated the 
4th April, 1802, also purporting to be the will of the de- 
ceased, and alleging, that the paper dated the 2d of January, 
1805, was fraudulent. It also appears by the certificate of 
the clerk of the court of ordinary, that James Mackay, nephew 
of the late ddam Mackay, appealed from the decision of the 
court of ordinary, The parties being heard, and one of the 
subscribing witnesses to the paper writing of the 2d January, 
1805, being farther examined in open court, at the instance 
of the caveator, and due consideration being had thereon, /¢ 
ts considered and ordered, that the said paper writing of 2d 
January, 1805, be established as the will of the said Adam 
Mackay, agreeably to the decision of the court of ordinary 
thereon. 

Cuyler, for Applicant. 
Mitchel, Bulloch, and Stites, for Respondent. 
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GEORGIA, 


Minutes of Superior Court letter F. p. 224. bi Hog 


SV 
Horskins and 
Morel 
vs. 
Morel. 


JOHN MOREL, Applicant for Letters of Administration of the 
estate and effects of HENRIETTA B. JONES, deceased. 


HENRIETTA HORSKINS, and PETER H. MOREL 


Us. 


CAVEAT, AND APPEAL FROM THE COURT OF ORDINARY. 


Jones, Judge, 


It appears that the court of ordinary did, on hearing the 
parties inthis case, order, that letters of administration (with 
the will annexed) of the estate and effects of Henrietta B. 
Jones, deceased, be granted to Mrs. Henrietta Horskins, upon 
her giving bond with Doct. John [rvine and Edward Harden, 
in the sum of ten thousand dollars. From whose decision 
Peter Henry Morel entered an appeal. On the part of the 
applicant it is alleged: First. That he is nearest of kin to 
the said Henrietta B. Jones. Second. That he is principal sur- 
viving heir of the said Henrietta B. Jones; and Third. ‘That 
Zachariah Horskins, \ate husband of the said Henrietta Hors- 
kins, and administrator of the estate of Henrietta B. Jones, 
committed (in his life time) waste on the estate of the said 
Henrietta B. Jones. It would be, therefore, improper to 
grant administration to his widow, who, in all probability, 
will be administratrix of her husband, the said Zachariah 
Horskins, and onthe part of Henrietta Horskins it is contend- 
ed,that,admitting she stands in equal affinity with Peter Henry 
Morel to the deceased, she has a preferable right to the ad- 
ministration, because of her greater interest arising under the 
will. That she is residuary legatee under the will, of one 
fourth of the estate, real and personal; that Mr. More/ has 
no original interest, and that, in regard to his secondary in- 
terest, in virtue of his right to a distributive share of the 
lapsed legacies, Mrs. Horskins standing in the same degree 


of affinity, her interest must be increased in an equal ratio 
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with his, on this ground, and probably in greater from the 
circumstance of her being residuary legatee. The waste, 
alleged to have been committed by Zachariah Horskins, in 
his life time, is denied; and it is stated he made a will, 
and appointed an executor other than the said Henrietta 
Hoskins. It is also contended, that administration follows 
the interest, and that Mrs. Horskins is entitled to preference, 
in consequence of her possessing the greater interest. For 
that our own statute directs, that the rules, relating to dis- 
tribution, shall have equal application in granting administra- 
tion, and refers cases not specially provided for, to the course 
of decisions to common law. Dig. 217. That by the law of 
England, if two be in equal degree of affinity, the ordinary 
may grant to which he pleases. 2 Tuck. Blk. 604. But this 
is to be understood as between applicants, whose claim rests 
wholly upon their affinity. For it is laid down, that adminis- 
tration must be granted where the estate ought legally to go. 
4 Coke, 51. cited in 3 Mod. 63. Toller’s Law of Errors, 85 
—87. And farther, the reason why administration is granted 


to the next of kin, is, the presumption that the deceased in- 


tended to prefer him, and this presumption is destroyed 
where there is a residuary legatee. 11 Viner, Abridged, 92. 
182. et note Wood, Inst. 349. 

If the executor refuse or die intestate, administration is to 
be granted to the residuary legatee, in exclusion of the next 
of kin, Price vs. Parks, 1 Sid. 280. Thomas vs. Butler, 1 Van- 
trie, 219, cited in 3 Bacon, 55. et vid. Godolph, 230. 

The caveatrix and caveator, in this case appellant, claim 
an equal degree of affinity to Henrietta B. Jones. deceased, 
but Henrietta Horskins claims a preferable right, of her greater 
interest, for that, under the will she is residuary legatee of 
one quarter of the estate real and personal. The prece- 
dents cited and arguments used by her counsel demonstrate 
this right. Wherefore the order made in this case, by the 


court of ordinary is confirmed. 


Harris, for Applicant. 


Davis and Berrien, for Respondents. 
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Minutes of Superior Court, letter F. p. 225. 


JOSEPH CLAY 
vs. 
JAMES JACKSON, Applicant for Letters of Administration on 
the estate of Doctor JAMES B. YOUNG and WILSON and 


YOUNG, deceased. 
CAVEAT. 


Jones, Judge, 
THIS is an appeal by the caveator, Joseph Clay, from 
the decision of the court of ordinary, made on the 5th day of 


November last. 


Facts stated :— 


Doctor Young, divorced an estate from his father William 
Young ; to which estate he made additions in his life time. 
In 1791, Doctor Young intermarried with Eiizabeth Clay. 
In 1800, Doctor Young died intestate, leaving a widow and 
child. In October, 1801, the child died, under age, intes- 
tate and without issue. Mrs. Young, the widow, administer- 
ed, and, in 1804 died, having first made a will, and appoint- 


ed the Reverend Mr. Clay her executor. General /ackson 


claims administration in right of his wife, who is the sister of 
Doctor Young. The Reverend Mr. Clay claims it as the ex- 
ecutor and brother of Mrs. Young the widow of Doctor 
Young. It is contended on the part of General /ackson, that 
it is not at present of great importance to cousider who is 
entitled to the estate which Doctor Young left ; if it was ne- 
cessary, it might be contended, that no plenary interest vest- 
ed in Mrs. Young, or their child at the time of the death of 
Doctor Young, but in law, may be considered as never vesting 
until an actual distribution. Be that, however, as it may, 
there is, there must be, a property of Doctor Young unad- 
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quires an administration, de bonis non. That General /ack- 
son, in right of his wife, who is next of kin to Doctor Young, 
is entitled to the administration, Ist. By your own statute, 
passed 23d December, 1789, Dig. 217. And 2d. By the 
common law. In this view of the subject, two principles, 
they contended, may be laid down, 1. That the executor of an 
administration cannot be in that the representative of the first 
intestate ; to establish this point, see 2 Bacon, Abr. 385, 
386. 11 Viner, Ab. 67. 107. 2. That administrator de bonts 
non is to be granted tothe next of kin, to the first testator, 
or ,intestate, vide 2 Bacon, 386. 3 Dyer, 372. 2 Shower, 399. 
I Vernon, 200. And on the part of Mr. Clay it is said, Ist, 
That the first subject of inquiry is, in whom did the estate of 
Doctor Young vest, on his death, having died intestate. 
2. It is contended, that the whole estate, real and personal, 
vested in his widow and son. 3. That the law settles this 
point beyond dispute. The words of the act of the 23d De- 
cember, 1789, are clear and explicit. Dig. 217. That under 
this law Mrs. Young became entitled to one moiety of Doctor 
Young’s estate, and her son to the other moiety. That 
the interest thus vested was an absolute and indefeasible in- 
terest, both as to the real and personal property. It was no 
life estate, or estate which ceased on the death of Mrs. Young. 
It was fee as to the land, and an absolute unqualified interest 
in the personal property, which descended to her represen- 
sentatives, or the legatees under her will. 2. That the child 
having died shortly after the father, also intestate, and with- 
out issue, the next question is, who inherits the child’s share ? 
That this point is equally clear under the law. The law 
gives it to the parent, who was Mrs. Young. Dig. 217. 


That by the death of the child the whole estate vested in 
Mrs. Young, and was subject to her disposal, to give to whom 
and as she pleased. That Mrs. Young made a will, as she 
had a right, and her disposition of the property is binding in 
all courts of justice. Under these circumstances it is enquir- 
ed, who is entitled to the unadministered estate of Doctor 
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Young? The person entitled to the property ? or the next of GEORGIA, 


kin? And it is contended, that these points are indisputable, 
both from reason and upon the authority. 1. That admi- 
nistration shall be granted to the person entitled to the es- 
tate. 2. That administration shall mo¢ be granted to a per- 
son not entitled to the estate, ‘hough the nearest of kin, or 
possessing most of the blood of the deceased. ‘The person 
entitled to the estate shall have the administration. The 
estate of Doctor Young having vested in Mrs. Young, the pro- 
perty on her death passed to her representatives. The 
same rules to be observed in granting administration as res- 
pects the distribution. The law of itself decides the point. 
Administration follows the right of distribution. General 
Jackson is not entitled to a distributive share, either of Doc- 
tor Young’s estate or of the widow, Mrs. Young. Mrs. Youug 
succeeded to the estate of Doctor Young, and her represen- 
tatives (not Doctor Young’s) succeed to the estate. This is 
also the clear law of England, to which our law adheres very 
strictly. The persons entitled to the estate shall have the 
administration, because most interested in taking care of the 
property. 2 Eq. Ga. Abr. 423. Pl. 5. 425. Pl. 15. 


A. makes C. executorand residuary legatee ; B. alsomakes 
C. executor without the surplus. C. dies intestate. A.’s per- 
sonal estate shall go to the administrator of C. but B.’s shall 
go to B.’s next of kin, who shall have the administration. 
11 Viner, 88 pl. 25. 3. If a son dies zwtestate, the father is 
entitled to the whole of the personal estate, and to adminis- 
tration, and if the father dies before administration is grant- 
ed, administration shall be granted to his representative, for 
the estate was an interest vested; for the court regards the 
property in granting administration. 11 Vin. 88 pl. 25. 1 
Calls. Rep. 1. Cutchin vs. Wilkinson. This case was de- 
cided in the court of appeals in Virginia in 1797, and is an 


exact resemblance of the case before the court. 


And here administration followed the property, and was 


granted to the representative of the person /as¢ entitled, and 


Chatham Co. 
JAN. 1806. 


Jackson. 


2 Eq. Ca. Ab. 
423. pl. 5. 425. 
pl. 15. 


11 Viner, 88. 
pl. 25.3. 


11 Vin. 88. pl. 
25. Cutchin vs 
Wilkinson. 1 
Calls. Rep. 1. 





74 


GEORGIA, 
Chathain Co. 
JAN. 1806. 


Clay 
vs. 
Jackson. 


3 Mod. s8. Sta. 
22 and 23 Car. 
Swinb. 224. 


Dig. 217. Sec. 1. 


CASES IN THE SUPERIOR COURTS 


not the next of kin of the first intestate. Where a child 
dies intestate, administration shall be granted to such per- 
sons as legally represent the child. A father died intestate 
leaving a son, who died intestate; administration shall be 
granted to the next of kin to the son, and not to the next of 
kin to the father. 3 Modern, 58. For by the stat. 22 and 
23 Charles, a right ts vested in the child. Swinb. 224. 2d. Ad- 
misistration shall not be granted to the next of kin, if not 
entitled to the estate. Where there is a residuary legatee, 
administration may be granted to him, in exclusion of the 
next of kin, if the executor refuses or dies intestate. 2 BI. 
509. The statute of distributions passed 23d December, 
1789, ‘‘that when any person, holding real and personal estate, 
shall depart this life intestate, the said estate real and per- 
sonal shall be considered as altogether of the same nature 
and upon the same footing. So that in case of there being 
a widow or children, or child, they shall draw eguwal shares 
thereof. If the father or mother be alive, and a child dies 
intestate, and without issue, such father, (or mother, in case 
the father be dead, and not otherwise,) shall come in on the 
same footing as a brother or sister would do. Dig. 217. 
Sec. 1; and by the second section of the same statute, it is 
also declared, ‘‘That the same rules shall obtain in regard 
to the granting letters of administration, or intestate estates 
as before mentioned, for the distribution thereof ; and should 
any case arise, which is not expressly provided for by this 


act, respecting intestate estates, the same shall be referred 


to, and determined by the common law of this land, as it hath 


stood from the first settlement of this state, except only, that 
real and personal estate shall always be considered in re- 
spect tosuch distribution as being precisely upon the same 
footing.’’ The statute is clear and explicit; and in addition 
to it, the precedents cited, and the arguments urged by ap- 
pellant’s counsel, are conclusive. They prove, that the 
person entitled to the estate, is entitled to administration 


also; and consequently, that the applicant has no title. 
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Therefore, it is considered and ordered, That letters of 
administration, de bonis non, of the estate and effects of the 
said James Box Young, deceased, be granted to the Rev. /o- 
seph Clay, on his giving such security as shall be approved 
by the Court of Ordinary. 


Judgment reversed. 
Woodruff, for Appellant. 


Mitchell, Bulloch and Harris, for Respondents. 
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Minutes of Superior Court, letter F. p. 232, 259. 


Chambers, 12th April, 1806. 
Ex Parte HENRY PUTNAM. 
Before Jones, Judge. 


EXCEPTIONS taken by Henry Putnam to the proceedings 
had before William Smith, a justice of the inferior court of 
Chatham county, and John Pooler, a justice of the peace of 
said county, on a claim made by Aliza H. Scoffield against the 
said Henry Putnam, for a forcible entry on the 4th of March 
last, on lot No. 37, Washington Ward, city of Savannah. 


1. Because there is no such power, authority, usage, or 
custom, known to the good people of this country, or its go- 
vernment, as that the said Aliza H. Scoffield is pursuing. 

2. That the said justice of the inferior court, and justice 
of the peace, are assuming in this regard a power, not known 
to the common or statute laws of this state, and contrary to 
the constitution of the state of Georgia. 

3. That the 1st section of the 3d article of the constitution 
declares; ‘‘The Superior Courts shall have exclusive and 
final jurisdiction in all cases respecting titles to land, which 
shall be tried in the county where the land lies.’’ And that 
no tribunal or court whatever have a right of trying or deci- 
ding the titles to lands directly, or indirectly, save and except 
the Superior Court of the county where the lands are situa” 
ted; for which cause the proceedings of the said justices are 
extra-jndicial, illegal, and unconstitutional. For these, and 
many other causes of exception apparent on the face of their 
proceedings, the said Henry Putnam begs leave to except to 
the proceedings of the said justices, and prays that a writ of 
prohibition may issue. 


Stites, attorney for Putnam. 
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On reading the foregoing grounds of exception taken by 
Henry Putnam’s counsel, as well as his affidavits of the facts, 
in a prosecution commenced by Mrs. Lliza H. Scoffield against 
him for a forcible entry, on lot No. 37, Washington Ward, Sa- 
vannah, before justices Smith and Pooler, and on said Putnam’s 
application for a prohibition: Jt is ordered, thatthe said jus- 
tices, and the party prosecuting before them, do show cause 
on Saturday next, the 19th instant, at the court house, why 
a writ of prohibition be not granted the said Henry Putnam, 
and that a copy of this order, be served on said justices, and 
party prosecuting; and that in the meantime all farther pro- 


ceedings by, or before them, be stayed. 


Chambers, 19th April, 1806. 


On a rule to show cause, why a writ of prohibition be not 
granted to the said Henry Putnam, to stay the proceedings of 
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the said justices against him for a forcible entry and detainer, 


prosecuted by Eliza H. Scoffield; and the parties being heard, 
a belief was suggested, that a decision had been formerly made 
by judge Walton, upon the s¢atuées against forcible entries, and 
in order to give time to search the records for that case, 
the decision on this motion is for the present postponed. 


Ulterius Consilium. 
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[a 
Ex parte 
Putnam. 

a The decision of this case having been postponed at the 


hearing, on the 19th instant, at chambers, on a suggestion that 


Ex Parte HENRY PUTNAM. 


a decision on the statutes against forcible entries had been 
formerly made; but it being certified that search had been, 
and no decision thereon found, the court now said that al- 
though title to land could not be given in evidence to prevent 
restitution, yet it is a general rule, that an indictment cannot 
warrant a restitution, unless it find that the party was seiz- 
ed at the time. It must appear, what estate the party ex- 
pelled had in the premises, otherwise it will be uncertain, 
whether any one of the statutes, relative to forcible entries 
extend to the estate, from which the expulsion was. ‘The 
5 Richard 2. c. 5 Richard 2, chap. 7, the 15 Richard 2, chap. 2, and the 8 
“ Pag Henry 6, chap. 9, extend only to freehold estates, and the 
6,c.9. 21 Jac. 2I Jac. I. c. 15, extends only to estates holden by tenants for 
saaiiid years tenants by copy of court roll, and tenants by elegit, 


, Statute Merchant, and statute Staple. 3 Bacon, 256, 257, cites 
257. cites Say. Rex vs. Wanlope, Say. Rep. 142. And by the constitution 


3 Bacon, 25 


Rep. 142 Rex 


=. ‘Madiabe. of this state, the jurisdiction of a justice of the peace is li- 


Const. State Mited to czvz/ cases, and not exceeding 3 dollars, 5 Sect. of 
Geo. 5Sect. of Art. 3. And also by the 61st Sect. of the ‘‘ Act entitled an 
_— act to amend an act, entitled an act, to revise and amend the 

Judiciary System of this State,’’ passed the 16th February, 
1799, it is declared, ‘‘ That no justice of the peace, shall sus- 
tain, or try any satisfaction in damages, for any trespass on 
the person or property of the plaintiff.’’ 

Thence it results, that justices of the peace can have no 
jurisdiction under the said recited statutes: and it is there- 
fore ordered that a prohibition do issue. 

Stites, for the rule. 


Harris, against it. 
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Minutes of Superior Court, letter F. p. 221. 
SMITH Executor, vs. NEUFVILLE. 
IN EQUITY. 


It appearing to the court, that the object of this bill, is to 
obtaiu a discovery of certain matters, relating to a suit at 
law, wherein this defendant is plaintiff, and that the defend- 
ant is not to be found within the state, so that the process 
cannot be served upon him, to compel an answer to the 
equitable matter aforesaid. 

It is ordered, that unless the said defendant appear, and 
answer on, or before the first day of the next term, that the 
bill be taken fro confesso ; and that in the mean time the 
proceedings at law between the parties be stayed: and it ts 
also farther ordered, that a copy of this rule be served on the 


attorney for the defendant, in his suit at law, and be also pub- 
lished in one of the gazettes weekly until the 21st day of 
April next. 


Lawson, for Complainant. 


Stites, for Defendant. 
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Minutes of Superior Court, letter F. p. 276. 


Chambers, 23d May, 1806. 


Before Jones, Judge. 


Iix parte GEORGE, a free man of colour. 


Upon the petition of Benjamin Borroughs and Oliver 
Sturges, on the part and behalf of George, a free man of co- 
lour, stating, that the said George is now in confinement, in 
the common jail of the county of Chatham, under sentence 
founded upon aconviction for inveigling, or attempting to in- 
veigle a negro; which said conviction was had before Baltha- 
zar Shaffer, Ulric Tobler, and John Pooler, Esgqrs. justices of 
the peace of the said county, and a jury by them, selected ; 
and farther stating, that the said conviction and sentence are 
illegal and void; and therefore praying, that a certiorari 
may be granted to remove the said proceedings of the said 
justices and jury; and the facts in the said petition stated 
having been supported by the said Benjamin Burroughs and 
Oliver Sturges, thereto attached ; // 7s ordered, that the jus- 
tices and their officers, have notice to attend before me, at 
the court house, on Thursday the 29th instant, to show cause, 
if any they have, why a certiorari should not be granted ; 
and that a copy of this rule be served upon each and every 
of the said justices, and the constable, or constables by them 
empowered to execute the said sentence, and that notice of 
the ground on which this application is founded, be served 
upon each and every of the said justices, at least five days 
before the return of this rule: And it is likewise ordered, 
that the farther execution of the said sentence, and all other 
proceedings of the said justices and constables, be stayed 
until the determination of the aforesaid application, upon the 
return of this rule: and that the jaz/or of this county, do now 
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retain in his custody and safe keeping the said negro, George, 
until further ordered. 


May 29, 1806. 


On the return of the rule granted, upon the application of 
Burroughs and Sturges, in behalf of a free nsgro, George, da- 
ted 22d May instant, it appearing that the grounds of excep- 
tions had not been served on the justices in conformity with 
that order; the argument therefore in this case is postpon- 
ed until Tuesday next at 10 o’clock ; And it is further or- 
dered, that the moving counsel in this rule furnish the at- 
torney general with a copy of the said grounds, as he appears 
in behalf of the magistrates. 


Chambers, Tuesday, June 3, 1806. 


Agreeably to the order of the 29th of May, Mr. Chariton, 
Attorney General, was served with the following grounds of 
exceptions to the proceedings of the justices of the peace, 
upon which a certiorari, as directed by the constitution, is 
prayed for: 

I. Because, the jury who tried the case, or some part 
thereof, were not freeholders. (a) 


2. Because, the justices did not suspend the execution of 
the sentence, and lay a statement thereof before the gover- 
nor after security tendered, but proceeded to execute the 


same. 

3. Because, the sentence is not warranted by the 12th sect. 
of the act entitled ‘‘An act for ordering and governing slaves, 
&c.’? passed 10th May, 1770, or by another section of the 


same, or of any other act in force in the state of Georgia. (6) 





(a) Act of General Assembly, passed 1oth May, 1770. 
(6) Ibid. 
6 
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4. Because, justices of the peace have no jurisdiction in 
the trial of criminal cases. (¢) 


Stites, attorney for prisoner. 


Charlton, Attorney General, in behalf of the Magistrates. 


It being a general impression, that the provincial act of 
1770, is not only the basis of the right, but the only legal 
authority by which our negroes are held in slavery, it is 
deemed proper, in the first place, to examine, how that im- 
pression is well or ill founded. If it is established as the 
result of that investigation, that the act of 1770 creates the 
only legal tenure by which the negro is held in bondage, 
then that act becomes a very delicate and sacred thing, and 
consequently too much caution cannot be used either in the 
discussion of its principles, or in the adoption of any mea- 
sure or construction, which may tend to weaken those prin- 
ciples, or impede their operation. But if, on the other 
hand, the result of the investigation should demonstrate, 
that our system of slavery is guaranteed by compacts inde- 
pendent of the act of 1770; and that the right by which we 
hold the negroes in slavery would not be impaired, even if 
that act were repealed, then it is presumed, the court will 
feel less difficulty in giving a decision, which would directly, 
or in its consequences, shake a principle of that act. 


There is no act, antecedent to the act of 1770, which 
either recognizes the system of slavery, or that declares the 
terms upon which a property may be had in the person and 
services of the slave. Before the passing of that act, how- 
ever, the condition of the slave, as well as the rights of the 
master, were precisely the same as are designated and es- 
tablished by that act. 

The act of 1770 was therefore passed out of abundant cau- 
tion ; for without that authority, the acquiescence cf the peo- 


ple, in the measures adopted to procure slaves for the colony, 





(c) Constitution of Georgia, Sect. 1. Art. 3. Marb. and Crawfo rd, 
Dig. 27. 
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jects; for, instead of things, persons were made the objects 


are the principles of the common law applicable to those su 


of property. Ex parte 
a George. 
The laws of the mother country are enforced in the colony 


so far as they are applicable to a new state of things. 


In England, ¢hings, and not persons, are the objects of pro- 


perty. 2 Blk. Com. 16. 1 Blk. Com. 423. 2 Bik. Com. 16. 
t Blk. Com. 423. 


But the relations of the infant colony of Georgia, required 
an important innovation in this principle of the common law, 
and persons, as well as things, were the objects of property 
before the act of 1770. 

The people of Georgia imported and purchased slaves upon 
the same terms that other colonies imported and purchased 
them; and in no other colony can a law be found, declaring 
the slavery of the negro to be of the absolute kind; because 
it was understood, that common consent, and the forms and 
manner of the purchase, as well as the necessity which intro- 
duced the system, rendered the slavery of the negro abso- 
lute and unconditional. 

It is that kind of slavery which obtained in ancient Greece 
and Rome, and now among the Turks, and established upon 
the same principles. It would appear from these general ob- 
servations, that the slavery of the negro was of the absolute 
kind antecedent to the act of 1770; and that, therefore, that 
act is only declaratory of what was before the law of the land. 

The only difficulty which could have presented itself if 
that law had not been passed, would be, whether the offspring 
followed the condition of the mother or the father. On this 
point the civil and the common law are at variance; by the 
common law the issue follows the condition of the father ; by 
the civil law, the condition of the mother. The act of 1770 
adopts the civil law principle, which was the only principle 
in the abstract condition of the slave that remains to be legis- 
lated on, and in this particular only, is the act of 1770, as it 
respects our right to negro property, of any importance, 2 Blk. Com. 390. 


y Litt. 187, 188. 
2 Blk. Com. 390. Litt. 187, 188, 11 St. Trials, 343. 11 St. Tr. 343. 
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There is no law (as I have been able to discover) of the 
state of Virginia, either in the provincial code, or her code 
since the revolution, which establishes a tenure by which 
negro property is held; yet the condition of the slave in 
that state is, and ever has been, unconditional and absolute, 


resulting from the manner of acquiring, as well as that kind of 
general understanding, which carries with it the force and 


authority of the most solemn written compacts. 


We find the system of slavery as thus established, support- 
ed and recognised by a decision in England. 

It was an action of Jud. Assmt. for a negro sold ; and it was 
said by Holt, C. J. that a negro by entering England becomes 
free; but that a sale in Virginia, if properly laid, will sup- 
port the action. 2 Salk. 666. 

The common law itself is supported by that universal con- 
sent, by which the system of slavery could have been sup- 
ported, and can now be supported without the interposition 
of the act ot 1770. 

But there is a higher authority by which an absolute pro- 
perty in the slave is held. 

It is declared, by the 2d section, 1st article of the consti- 
tution of the United States, ‘‘ That representatives and di- 
rect taxes shall be apportioned among the several states, 
which may be included within this Union, according to their 
respective numbers, which shall be determined by adding to 
the whole number of free persons, including those bound to 
serve for a term of years, and excluding Indians not taxed, 
three-fifths of all other persons.’’ Here then is a recogni- 
tion by this sacred instrument of the system of unconditional 
slavery ; for as it has the distinction between the free man 
and the indented servant, the three-fifths of the other per- 
sons alluded to must consequently be those persons who are 
held in bondage, or a state of servitude different from that of 
the indented servant ; which in our country can be no other 
species of servitude than that which is attached to the un- 
conditioned slavery of the negro. 


In including the slaves in the rule for the apportionment 
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of direct taxes, they have considered them as inanimate 
matter, as ¢hings; and, therefore, as things, they may be ac- 
quired and transferred by deed, or without a deed, upon 
those general principles which govern all other kinds of pro- 
perty; thus, then it results, that common consent, and the 


mode of purchase, (which had no analogy to the relation of 
servant in the common law of England,) which considered 
the negro as a thing, gave the master an absolute property 
antecedent to the act of 1770, had never been enacted, or if 
it was now to be repealed, our absolute property in the 
slave would not be impaired, but exist in the same manner 
as is expressed in that act. 

These positions and deductions may perhaps have little 
weight in the mind of the court; they however influence 
my mind, and enable me to investigate the principles of the 
act of 1770, with indifference and composure. Ist. The 
jury, or a part thereof, not freeholders. Vide Marb. and 
Crawf. Dig. 429. Sect. 8. Act of 1770. 

This qualification of a juror is repealed, either by the ne- 
gative words of the judicial act of 1770, or by evident impli- 
cation. 5 Com. Dig. 248. 

The judicial act of 1799 requires the same qualification in 
a juror, as the qualification of a vote for members of the le- 
gislature. Marb. and Crawf. Dig. 303. 

That qualification is designated by the constitution of this 
state, which requires that the voters or electors of the mem- 
bers of the General Assembly should have attained the age 
of 21 years, paid taxes, and resided six months within the 
county. Marb. and Crawf. Dig. 29. 

The act of 1799 is therefore negatively expressed, and 
upon that ground, is a repeal guo ad hoc of the act of 1770. 

So if a subsequent act enacts a thing inconsistent with the 
former, it is a repeal of the former. 1 Blk. Com. 8g. R. II 
Co. 63 a. 5 Com. Dig. 249. 

It is highly inconsistent that a more dignified mode of trial, 
such as that the jurors on the trial of a negro should be free- 
holders, which necessarily carries with it the probability, 
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that there would be more virtue and respectability among 
that class of citizens than could be found in any other class ; 
when on the trial of a free citizen it is only necessary that 
his jury should consist of persons in every situation of life, 
who have just passed the bounds of infancy, had a preca- 
rious residence of six months, and paid thirty-one anda 
quarter cents for his poll tax! 

The qualifications of the judicial act of 1799, founded as it 
has been shown upon the Ist sect. of the 4th art. of the con- 
stitution, must be considered, therefore, upon this ground of 
inconsistency, as attaching themselves to a// jurors, whether 
sitting upon the trial of the /vee man, or the slave. 

In opposition to this maxim, another may be cited, to wit : 
‘‘a statute which treats of persons or things of an inferior 
rank, cannot, by any general words, be extended to those of 
a superior.’”? 1 Blk. Com. 87. And, therefore, as the act of 


1770, speaks of slaves, it cannot be interferred with by the 
act of 1799, which treats of free citizens. The converse of 


the proposition is, however, true and legal, viz.: That a sta- 
tute which treats of superiors, will include inferiors. 

There is another maxim, if a statute concerns all persons 
generally, though it be but a special and particular thing, as a 
statute which concerns appeals, or assizes, or other particu- 
lar action, is considered as a general law. 4 Co. 76 b. 

The act of 1799, as a general law, must control the act of 
1770, though the act of 1799 speaks of a particular thing, the 
trial by jury; but that particular thing concerns all persons, 
and therefore concerns the persons mentioned in the act of 
1770. 

2. Because the justices did not suspend the sentence upon 
security tendered. 

The law certainly requires the justices to suspend the ex- 
ecution of the sentence, if good and sufficient security is ten- 
dered ; the law also makes the justices judges of the sufficien- 
cy of that security. 

Upon the ground of imsufficiency it might have been rejected, 
for aught that appears upon the record. Non constat, that 
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sufficient security were tendered, and if it does not appear, GEORGIA, 
it ought to be presumed that that kind of security was not ten- pevsicsnr in 
dered, for every thing isto be presumed in favor of the ma- . shay ia : 


gistrate acting under the obligation of his oath. Fx parte 
: , G . 
The security might have been refused on another ground, — bac 


viz.: That the person, or persons offering himself or them- 
selves as security, refused to make it appear to the satisfac- 
tion of the justices, that they were amply sufficient for the 


sum required. Marb. and Crawf. Dig. 257.(d@) Sn SOM 


Dig. p. 257 
The exceptions offered to and overruled by the inferior 

jurisdiction, constitute the basis of the certiorari, and unless 

the ground appears among those exceptions, no judicial cog- 


nizance can be taken of it. 


3. The sentence is not warranted by the 12th section of 


the act of 1770.(é) 
This is decidedly the most formidable ground the counsel 
have taken, and is therefore entitled to a more particular ex- 


amination. 





(d) This power is delegated in the 5th section of the ‘“‘Act more ef- 
fectually to punish persons guilty of stealing horses, asses, or mules.’’ 
It is not, however, confined to persons charged with that species of fe- 
lony ; for it declares, that in ‘‘a// cases where bail is admitted the per- 
son or persons becoming security, shall, if required, make it appear to 
the satisfaction of the court, that he, or she, or they, are amply suffi- 
cient for the sum for which such bail is taken.”’ 


(e) Sect. 12. And be it further enacted, that the several crimes and 
offences hereinafter particularly enumerated, are hereby declared to 
be felony, that is to say, if any slave, free negro, Indian, mulatto, or 
mustizoe, (Indians in amity with this government excepted) shall be 
guilty of homicide of any sort, upon any white person, except by mis- 
adventure, or in defence of his, or her own, or other person under whose 
care and government such slave shall be, or shall raise or attempt to 
raise any insurrection, or commit or attempt to commit a rape on any 
white person whatsoever, every such offender or offenders, his and their 
aiders and abettors, shall, upon conviction thereof, suffer death; or 
if any slave, free negro, Indian, mulatto, or mustizoe, (except as be- 
fore excepted) shall, wilfully and maliciously, kill any slave or other 
person as aforesaid, or shall break open, burn, or destroy any dwel- 
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GEORGIA, It is contended, that as the punishment, in the conclusion 


Chatham Co. . : P tl 
postin of the section is affixed to slaves, (though in the previous 


abil 
Ex parte tion apply to free negroes. 
George. 


parts free negroes are mentioned) it cannot by any construc- 


If the act is considered as involving all the principles of 
exposition, applicable to penal statutes, this ground of excep- 


tion assumes a very serious aspect. 


But this act is not to be expounded as a penal statute, it is 
to be construed most largely and beneficially for the purpose 
of carrying it more effectually into execution. It is so de- 


45 sect. Marb. clared in the 45th section, Marb. and Craw. Dig. 439. 
and Craw. Dig. ; ; ; : ; 
439. If a liberal construction is to be given it, then we are to 


look for the intention of the legislature, without regard to the 
strict and literal expressions of the act. 

Common usage, or practice, is a sound principle in the ex- 
position of statutes, where the words of the statute creates a 


Rex vs. Hogg, 
ria ok doubt. Rex vs. Hogg. 1 T. R. 728. 


It has been the common usage and practice, to consider 
this section of the act of 1770, as equally applicable to free 


negroes, as to slaves. 


Every statute ought to be expounded, not according to 
the letter, but according tothe intent. 5 Com. Dig. 250. 


It obviously was the intention of the legislature, to place 
the free negroes upon the same footing with the slaves, as to 





ling house, or other building whatsoever, or set fire to any rice, corn 
or other grain, tar kiln, barrel or barrels of pitch, tar, turpentine, 
rosin, or any other goods or commodities whatsoever, or shall steal 
any goods or chattels whatsoever, or delude and entice any slave or 
slaves to run away, whereby the owner of such slave or slaves shall, or 
would have lost and been deprived of such slave or slaves, any such slave or 
slaves, and his and their accomplices, atders, and abettors, shall, upon con- 
wiction as aforesaid, suffer death, or such punishment as the satd justices 
and jury shall, in thetr discretion, think fit. Provided, that such slave or 
slaves, shall have actually prepared provisions, arms, ammunition, horse, 
or horses, or any flat, canoe, or other vessel, or done any other overt 
act whereby such their intentions shall be manifested. Marb. and 
Crawf. Dig. 430. 
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the punishment inflicted by the 12th section of the act of 
1770, for deluding and enticing slaves to run away. The free 
negro is so inseparably associated with the slave in that 
section, that, except a liberal construction of it is adopted, it 
is impossible to collect the intention of the legislature to be 
any other than that which has been stated. 

If this ground is supported by a parity of reasoning, the 
free negro is exempted, and cannot be tried for an offence 
under the act 1770, for the title of the act is confined to 
the ‘ordering and governing of slaves ;’’ and, therefore, if one 
part is to be construed strictly, every other part must receive 
a similar exposition. 

Influenced by the impression that many things must be 
supplied in the act of 1770, I have not taken advantage of the 
omission in the 8th section, which, if taken literally, is exclu- 
sively applicable to the case of the slave. Marb. and Crawf. 
Dig. 429. 

Though that section is silent as to the free negro, yet it 
was certainly the intention of the legislature the same advan- 


tage of an application to the executive through the medium 
of his guardian, as is expressly given to the owner or trustee 


of the slave. 


If the intention of the legislature is rejected as the leading 
principle of exposition, we shall never have done with the 


absurdities and omissions of this act. 


The 21st section establishes the fee for an unfounded and 
malicious prosecution, known to be so by the magistrates at 
the time the punishment is inflicted and carried into effect. 
Marb. and Crawf. Dig. 432. This absurdity is rectified by 
transposition and exposition, according to the intent. 

The context of the act authorizes the infliction of the 
punishment. 

The act is to be construed, not upon the basis of that or 
this principle, but by all its parts. 1 Blk. Com. 59. 

A free negro is not a member of a privileged order. He 
cannot surely commit crimes with impunity; but if this 
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ground of exception is maintained, he escapes all the penal 
consequences of the law, for: as he cannot be tried asa free 
citizen, there is therefore no jurisdiction to which he is 


amenable. 


Suppose a free negro strikes a citizen and wounds him 
grievously, can he be tried for that offence? Wo, says the 
gentleman moving for the certiorari, because the 23d section 
of the act makes no mention of a free negro. Marb. and 
Crawf. Dig. 433. 

Suppose a /ree negro administers poison, is he punishable 
with death ? Vo, the 13th section of the act speaks only of 
slaves, administering poison to any person or persons, whe- 
ther free or bond. Ibid, 430. 


No violence can be committed upon the principles of the 
law, by adopting the zz¢/en¢ion of the framers, of the act of 1770, 
as the leading rule of exposition. If any other rule is resort- 
ed to, the act is a carte blanche, as it effects free people of 


colour. 


Policy demands it of us, that no other privileges than those 
which flow from an inperfect state of freedom should be ex- 
tended to persons of colour, or free negroes, than those en- 
joyed by slaves. The same kind of evidence, the same form 
of trial, should be established for one and the other. For, as 
soon as distinctions are attempted to be made in these respects, 
the free negro or man of colour, will begin to feel a dignity 
of character, and to affect rights highly incompatible with that 
distance at which he ought to be kept. 


Humanity demands it of us, that all the omissions of the act 
of 1770 should be supplied, so as to bring the free negro 
within its operation, agreeably to the evident intention of 
the legislature; for, otherwise, as the law, upon a liberal 
construction, exempts him from all the punishments inflicted 
therein, the free negro becomes a perfect outlaw, whom one 
may knock on the head, or destroy as his caprice may dic- 


tate. 


The free negro is not mentioned in the 12th section of the 
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4th article of the constitution, (/) or in the act carrying into 
effect that section. Marb. and Crawf. Dig. 443, yet will it be 
contended that if a citizen wantonly kills or maims a free 
negro, or person of colour, that he is not subject to the pu- 
nishment of the constitution and the law ? 

If reason and intention are not permitted to be our guides 
in the investigation of this subject, we get into a labyrinth, 
from whence we can never be extricated, unless a liberal 
construction is allowed us, as it seems to be expressly al- 
lowed by the law itself. 

4. The justices have no jurisdiction in criminal cases. 

It is scarcely necessary for me, I presume, to answer this 
ground. The inapplicability of it at the present discussion 
must be very obvious to the court; but not to be wanting in 


respect to gentlemen in passing over any of his objections, I 


shall barely and laconically observe, that the constitution of 
this state, upon which the exception is founded, was not 
made to establish the rights and liberties of slaves or free 
negroes ; they are left at the disposal of the ordinary sove- 
reignty. One farther remark may be added, as free negroes, 
persons of colour, and slaves, can derive no benefit from the 
constitution, so neither can they be included by any general 
principles within the pale of its provisions. 

The object and ends of fundamental laws are, the organi- 
zation of government, and the protection of the general rights 
of mankind. The slave is divested of all those rights, for 
which government is erected; how can you place him then, 
within the pale of the constitution? His life, and those 
rights, which are incidental to his condition, are subjects for 
the consideration of the legislature, whose business it is to 


form a distinct code for those purposes. 





(f) Any person who shall maliciously dismember, or deprive a 
slave of life, shall suffer such punishment as would be inflicted in case 
the like offence had been committed on a free white person, and on the 
like proof, except in case of insurrection by such slave, and unless such 
death should happen by accident, in giving such slave moderate cor- 
rection—Constitution of Georgia, Marb. and Crawf. Digest, p. 30. 
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In these respects the legislature is omnipotent; (not be- 
ing controlled by the constitution) may create a new juris- 
diction, and delegate any powers its discretion may dictate. 


Per Curiam. The present is a rule to show cause, why a 
writ of certiorari should not issue to remove the proceed- 
ings had before the magistrates, and a jury, under an act en- 
titled ‘‘ An act for ordering and governing slaves in this pro- 
vince, and for establishing a jurisdiction for the trial of of- 
fences committed by such slaves, and other persons therein 
mentioned, and to prevent the inveigling and carrying away 
slaves from their owners, masters, or employers.”’ 

The grounds upon which this application is made, are as 
follows, viz. 

1. Because the jury who tried the case, or some part 
thereof, were not freeholders. 

2. Because the justices did not suspend the execution of 
the sentence, and lay a statement of the case before the go- 
vernor, after security tendered, but proceeded to execute the 
same. 


3. Because the sentence is not warranted by the 12th sec- 
tion of the act, entitled an act for ordering and governing 
slaves, passed roth May, 1770, or by any other section of the 
same, or of any other act in force in the state of Georgia. 


4. Because the justices of the peace have not jurisdiction 
in the trial of criminal cases. 

Stites and Berrien being heard in support of the rule, and 
Mr. Attorney General against it, after the most mature consi- 
deration, I am of opinion that a certiorari ought to issue. 


Stites and Berrien, in support of the rule. 


Charlton, A. G. against it. 
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Minutes of Superior Court, letter E. p. 346. 


ON the return of the certiorari the court delivered the fol- 


lowing opinion: 


January Term, 1807. 


After argument and mature deliberation, the court is of 
opinion, that the first ground of objection is sufficiently ob- 
viated by the testimony procured at the hearing; but the 2d 
and 3d grounds are considered astenable. The negro George, 
whether he be a free man or a slave, is equally entitled to 
the benefit of an appeal to the executive, the refusal of which 
is the basis of the 2d ground. And if it appeared to the 
court as to the third ground, that the act under which the 


prisoner was convicted is deficient in not describing the pu- 
nishment to be inflicted for the crimes specified in the 12th 


section, when committed by a free man of colour, it is un- 


necessary to decide upon the last ground. 

Therefore it is ordered, that the said conviction and sentence 
be reversed, and set aside, and that the said negro George, be 
discharged from his confinement. 
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Minutes of Superior Court, letter F. p. 278. 


EDWARD WHITE, Esq. Escheator of Chatham County, 
US. 


RICHARD WAYNE, Sen. Esq. 


IN EQUITY. 


THE bill in this case states, that the Rev. Edward Elling- 
ton, late of the city of Savannah, was in his life time, and at 
the time of his death, possessed of $10,000; that he died in 
1796, intestate, leaving no heirs lineal or collateral entitled 
to his estate; that in consequence of his thus dying intes- 
tate and without heirs, his estates became vested in the state, 


by virtue of the escheat act of 1801, Laws of the state of 


Georgia, and a right accrued to the escheator to sue for the 
same in behalf of the state; that on the death of the said 
Edward Ellington, Richard Wayne, sen. obtained letters of 
administration on his estate, and by virtue thereof got pos- 
session of the goods and chattels and personal estate of the 
said Ellington, of the value aforesaid, or other great value; 
that the said Richard Wayne, sen. having thus possessed 
himself of the personal estate of the said Edward Ellington, 
refuses to account with the escheator for the same, and 
thereby defrauds the state. The bill then prays for a dis- 
covery of the estate the said Edward Ellington died possess- 
ed of, and what part has come into his hands since F//ing- 
ton’s decease, &c. and for an account with the escheator in 
behalf of the state, touching the said estate. 

To this bill the defendant, Richard Wayne, filed a special 
demurrer, and for cause assigned, that he became possessed 
of the personal estate of Edward Ellington, by lawful admi- 
nistration regularly obtained in 1796, which was previous to 
the escheat act, and of that possession obtained as aforesaid, 
he cannot now be divested by the retrospective operation 


of the escheat act. 
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Chariton, Attorney General, 
Upon these pleadings, it is to be considered. 


1. Whether the escheat law of 1801 can operate retro- 
spectively, so as to bring this case within its operation, and, 

2. What is theeffect and nature of an administration upon 
principles of the common law of England and the statutory 
law of Georgia ? 


1. Asa decision upon this case will involve principles of 
great magnitude to the interests of the state, and will in all 
probability establish a precedent, which will have the effect 
of governing and controlling all cases of a similar nature, 
which may hereafter occur; it is therefore proper that it 
receive from me as deliberate and as comprehensive an in- 
vestigation as it is in my power to afford it. 


Under this head, I shall examine the operation of the es- 


cheat system, as it obtains under the municipal code of Eng- 
land, and as it is altered, modified, and adopted by the sta- 
tute law of Georgia. 

LEscheat is a creature of the feudal system, and resulted as 
a necessary consequence of the civil and military policy of 
that system. The personal and warlike merits and achieve- 
ments of the feudatory procured him a donation of land from 
the chief, which was limited to him and his lineal descend- 
ants, on a failure of which the land resulted back to the lord, 
or chief, and was said to escheat ; so it escheated if the blood 
of the tenant was stained by the commission of treason and 
felony. 2 Blk. Com. 72. 


As it is not necessary however to trace the history of es- 
cheat to an age so distant, I will come at once to the law of 
escheat, as it is at present recognized in the British autho- 
rities. 

The law of escheats is founded, says Mr. Justice Black- 
stone, upon this simple principle, that the blood of the last 
person seized in fee simple, is by some means or other utter- 
ly extinct and gone; and since none can inherit his estate, 
but such as are of his blood and consanguinity, it follows as a 
regular consequence, that when such blood is extinct, the 
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Escheats are frequently divided into those proplter defec- 
tum sanguinis, and those propter delictum tenentis ; the one 
sort if the tenant dies without heirs, the other if his blood be 
attainted. Or, as the doctrine of escheats is very fully ex- 
pressed in Fleta, dominus capitalis feodi loco heredis habetur, 
quoties per defectum,vel delictumextingultur sanguts tenentis. 

When the tenant dies without any relations on the part of 
his ancestors; when he dies without any relations on the 
part of those ancestors, from whom his estate descended ; 
when he dies without any relations of the whole blood; in 
all these cases the land shall escheat. 

A monster, resembling the brute creation, cannot be heir to 
land, albeit it be brought forth in marriage. Bastards are 
incapable of being heirs ; consequently if there be no other 
claimant, than such monsters or bastards, the land shall es- 
cheat. 

If a man leaves no other relations than aliens, his land 
shall escheat to the lord. Com. Dig. tit. Escheat, vol. 3, p. 
606, 607. Reeve vs. Attorney General, 2 Atkins, 223. 2 
Tuck. Blk. 248. 

Thus it appears, that by the laws of England, the principle 
of escheat will apply, when first, the blood of the person last 
seized is extinct from the want of heirs agreeably to the rules 
and canons of descent ; second, if his blood is attainted, and 
third, if the claimant is a monster, bastard, or an alien. 

The constitution of the United States, art. 3, inhibits a for- 
feiture, or corruption of blood by conviction, or attainder ; 
escheats proptor delictum tenentis are consequently abolished 
in this state, and every other state of the federal republic. 

This is one grand principle of difference between the 
English and the American systems of escheat. 

Further differences between the British escheat law, and 
the escheat law of Georgia, are now also to be considered. 

The escheat law of the 5th December, 1801, Acts of 1801, 
Pp, 64, 65, section 2, enacts, ‘‘that where it shall appear, 
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that any person has died without will and without heirs, leav- GEORGIA, 
ing property behind, that then and in that case, it shall be eae 
the duty of the escheator of the county, in which such per- . 

son shall have died, to make inquiry of all the estate both White 
real and personal, of which the deceased died seized and pos- ean 
sessed: that a true statement shall be notified to the judge 

of the Superior Court, two months previous to the sitting of 

the court, who shall cause a jury to be sworn to make true 

inquest of all such supposed escheated property ; that heirs 

shall have 12 months after such inquest and verdict therein, 

to appear and make their claim; and if no heir exhibits his 

claim within that time, the property real and personal of the 

deceased is escheated, is directed to be sold, and after neces- 

sary deductions the proceeds of such sale are to be paid into 

the treasury of the state: that if any person shall establish 

his claim, within 21 years of escheated real property, and 

within 5 years to escheated personal property, on an issue 

made up and tried, and certified by the judge to the govern- 

ment, he shall receive a draft on the treasury, for the amount 


paid therein, and by section 3, that the pretensions of any 
person claiming as an heir shall be heard without delay, and 


the property real and personal to be committed to him, to 
hold until the right shall be determined, or found for the 
state, or the claimant, the claimant giving security to prose- 
cute without delay, and to render to the state the yearly va- 
lue of such property, if the right be found for the state.”’ 


This mode of proceeding upon escheat, is variant from that 
of England ; but the principles of the systems are still more 


variant. 


Escheat in England fixes itself on real estate, here it em- 
braces in its operation real and personal property. But 
ever since the colonization of this state, real and personal 
property have been placed upon the same footing, as to al- 


most every purpose. 


Our ancestors brought over with them, all the laws of the 


mother country, which were applicable to our relations, 
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among them was the common law principle of escheat, a 
principle coeval with the existence of Georgia. 

Without any particular recognition of escheat, by statute, 
or edict, it is a law incidental to government, and tacitly in- 
troduces itself into the social systems and compacts of all ci- 
vilized nations. 


Upon principles of natural law, first occupancy gives a 
title to all derelict property. The institution of government, 
and the establishment of political rights, have superceded the 
doctrine of first occupancy, as subversive of the order and ends 
of society ; and to prevent the feuds and contentions which 
would arise up between individuals for the first possession, all 
derelict property is given tothe moral persons, or the sove_ 
reignty, for the use, benefit, and purposes of the public. 
Hence the principle of escheat. 

A man dying without will, and without heirs, throws his 
property back into the common mass; it then becoming com- 
mon property, and it is to be enjoyed by the community. 
Vattel. 105. 248, 249. 

This is the law of nations, the law of England, and the law 
of America. 

It cannot be denied, that the law of escheat was applica- 
ble to Georgia, when a colony, and that it was a component 
part of that system brought over by our ancestors. Marb. 
and Crawf. Dig. 400. If it was law then, it is law now; and 
if Jands could only be escheated in England, land and per- 
sonal property being placed upon the same footing in Geor- 


gia, personal property could have been escheated in Georgia, 
previous to the escheat act of 1801, which is therefore not intro- 
ductory of a new law, but is cumulative of, and declaratory of 


the common law principle which before obtained. 

Statutes are either declaratory of the common law, or reme- 
dial of some defects therein. Declaratory, where the cus- 
tom of the kingdom is almost fallen into disuse, or become 
disputable, in which case the parliament has thought proper 
in perpetuum rei testim onium, and for avoiding all doubts 
and difficulties, [to declare what the common law is, and 
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ever has been. Thus the statute of 23 Ed. 3. chap. 2, doth 
not make any new species of treason; but only for the bene- 
fit of the subject, declares and enumerates, these several 
kinds of offence, which before were treason at common law. 
Tuck. Blk. vol. 1, part 1. p. 85. 2 H. P. Cr. 189. 


If an offence were felony at common law, but a special 
act of parliament, ousts the offender of some benefit, (that 
the common law allowed him,) when certain circumstances 
are in fact, though the body of the indictment must express 
these circumstances, according as they are prescribed in the 
statute, yet the indictment must not conclude, contrary to the 
Jorm of the statute. 2 Hale, P. C. 190, 191. Crown Cir. 
Comp. 108. 1 Hawkins, I51. 


Legislating upon the subject of escheat does not therefore 
presuppose the previous non-existence of the principle, it 
has only the effect of declaring what the ‘‘common law is, 
and ever has been,’’ in England for the benefit of the sudject, 
in this republic, for the benefit of a more exalted personage, 
a citizen. The act of 1801 is declaratory of the common 
law. 

Thus I have generally described the law of escheats, upon 
the doctrine of the English system, and as they are innova- 
ted upon, and modified by the statute of 1801. 


It would appear from this investigation, 1st, that escheat, in 
the first instance, was a result of feudal policy; 2d, that in 
the progress of civilization, and the refinements of civil gov- 
ernment, it became an incidental law; and that consequent- 
ly it was a law coeval with the existence of society and gov- 
ernment in this state; 3d, that though escheat is solely ap- 
plicable to veal estate in England, it is applicabie to both 
real and personal estate in Georgia, because real and person- 
al estate have always been placed upon the same footing, from 
the first settlement of the state to the present moment; 4th, 
that consequently the act of 1801 is not zntroductory of a new 


law, but declaratory of the common law, which had almost 


fallen into disuse. 
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But to return to the question, Has the act of 1801 a re- 


trospective operation ? 


This question is at once answered; if the act of 1801 is 


considered as declaratory of the common law, for the act 
will then have'of course a retrospective operation. 

If the demurrer, in using the term ‘‘ vetrospective’’ means 
an ex post facto law, the question may be satisfactorily answer- 
ed in that shape ; for the terms ‘‘ex post facto,’’ when applied 
to a law, have a technical import, and in legal phraseology, 
refer to crimes, pains, and penalties. 

It is declared by the constitution of the United States, 
‘‘That no state shall pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts.” 

‘‘Where is the necessity, (says the case in Dadlas,) or use 
of the latter words, if a law impairing the oblgation of con- 
tracts, be comprehended within the terms of ea post facto 
law.”’ 

‘*T believe,’’ says Judge Chase, ‘‘that but one instance (2 
L. Raym. 1352,) can be found, in which a British judge call- 
ed a statute, that affected contracts made before the statute, 
an ex post facto law; but the judges of England always con- 
sidered penal statutes, that created crimes, or increased the 
punishment of them, as ex post facto laws. 

“If the term ex post facto law, is to be construed, to in- 
clude, and to prohibit the enacting any law after a fact, it 


will greatly restrict the power of the state and federal legis- 
latures; and the consequences of such a construction may 


not be foreseen.’’ 

Here there is a distinction settled between a law of the le- 
gislature cumulative of, and declaratory of the common law 
which necessarily operates retrospectively, and a law affixing 
a punishment to an action antecedently committed and con- 
sidered as innocent. 

‘Every post facto law, must necessarily be retrospec- 
tive, but every retrospective law, is not an ex post facto law.”’ 

The celebrated Yazoo act of 1795, and the rescinding act 
of 1796, affords a convincing illustration of this distinction. 
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tiated everything, /ermer’s case, 3 Co. 77, and as no contract White 
can be perfected through the instrumentality of fraud, the re- ens 
scinding act of 1796 could not, and did not 7mpair the obligation 

of a contract. It could not be considered an ex post facto law, 

because it had no reference to crimes, pains, and penalties. 

It is, therefore, to be considered a retrospective law, or it is 


operation ; for as the act of 1795 was bottomed upon /raud, 


bribery, and corruption, there was no contract, the fraud vi- 


a chimerical nondescript. 

‘Ex post facto laws, and laws impairing the obligations of 
contracts, are not only within the prohibition of the consti- 
tution, but if such prohibition was not contained in the fede- 
ral compact, the principles of the revolution itself prepared 
a vortex for all those parts, and principles of the common 
law of England, which refuse to be blended, with our repub- 
lican institution. 

‘‘A retrospective act in the acceptation given it by the au- 
thorities, may, like all other salutary measures, be perverted 
by bad men, to bad purposes; but all retrospective acts are 
not necessarily iniquitous. Statutes of oblivion, and of par- 
don, the taking possession of private property for important, 
and indispensable public purposes, &c., must all operate re- 
trospectively ; and yet it will not be contended, that such 
statues are either unjust or illegal.’’ 


All statutes declaratory of the common law, are necessari- 
ly restrospective statutes. The principle of escheat, being 
coeval with the existence of government in this state, the act 
of 1801 is consequently declaratory of that principle with 
some modifications, and has consequently a retrospective 
effect. 

But the question I set out with, is determined by the ex- 
press words of the act of 1801. By the 4th section of that 
act it is enacted, ‘‘That any possession, grant, conveyance, 
or any other cause or title, shall not preclude, or hinder the 
state from making inquest, or sale, after the manner herein 
before described, of all such property both real and person- 
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GEORGIA, al, as has been heretofore escheated (save that which may 
Keng have been escheated prior to the 4th of July, 1776,) by the 
' , death of the person last seized or possessed, without will 

White and without heirs, any law or usage to the contrary notwith- 
vs. standing; and farther, wherever any property real or per- 
—. sonal of any person, dying without will and without heirs, 
shall be found in the hands of an administrator or executor, 
the escheator shall on behalf of the state, sue for, and reco- 
ver the same in law, or in equity; and of real estate, the 
same when recovered shall be sold by notice and advertise- 
ment, as herein before directed; and if personal property, 
the amount of the same when recovered shall be paid into the 
public treasury of this state. 
Now this act is neither ex post facto, or does it impair the 
obligation of contract ; it is consequently not within the pro- 
hibition of the constitution. It is therefore a retrospective 


act, which has the public benefit in view, and operates legal- 
ly on antecedent facts, whether considered as an act declar- 


atory of the common law, or as a new law made for the be- 
nefit and advantage of the community. 

Surely the act of 1801 was made to fit this very case. 

The law, and cases referred to in this decision of the ar- 
gument, may be found in 1 Blk. Com. 46. 3 Dallas, 396. 
Const. of the U. S. Act 1, Sect. to. 3 Dallas, 397. 399. 393. 
391. Acts of the state of Georgia, 68, 69. 

If escheat cannot fix itself upon this property, the state is 
without a remedy. For if the estate in the hands of the de- 
fendant, is the estate of a person dying without will and with- 
out heirs, there is no other mode of vesting it in the state, 
but through the medium of escheat. 

It cannot be vested, if it can be vested at all, by forfeiture 
or confiscation. 

Escheat is not a right arising jure deli, it results from a 
mere municipal regulation. It exists not because the person 


purchasing is an enemy, but because he dies without w7// 


and without heirs, and because he is an alien, &c. 
It is not a right extended over the subjects of a particular 
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power, with which by chance we may be at war, but over GEORGIA, 


the subjects of foreign nations at all times whatsoever, and Chatham Co. 


to all other persons, whether citizens or aliens dying without 
will or without heirs. 

The right by which the common law is technically deno- 
minated a forfeiture ; forfeiture of lands and goods for offences 
(founded on the offence of the alien in presuming to purchase, 
or, on attainder in high treason) says Blackstone, and called 
by the civilians bona confiscata, because they belonged to 
the Fiscus, or imperial treasury, or as our common lawyers 
call them, dona foris acta. 


Indeed lord Coke seems in one place to consider forfei- 
ture and confiscation as synomymous terms ; and Blackstone, 
also in a few passages, appears to have used the term confis- 
cation, to signify a forfeiture into the treasury ; but preserv- 
ing the distinction which this learned commentator has 
taken between the two terms, as above stated, the one being 
a civil law, the other being a common law term, and express- 
ly discovering, that we had treated of the right now in ques- 
tion, in a chapter, under the head of ‘‘title by forfeiture,’’ 
it is not fair to conclude that the technical and appropriate 
term descriptive of this offence is forfeiture and not confisca- 
tion, 

Besides this ordinary right of forfeiture, there is an extra- 
ordinary one, according to belligerent nations, by right of 
war, of confiscating the property of their enemies. This 
right does not wait on the contingent event of a purchase 
by descent to an alien, or on the event of a person dying 
without will and without heirs ; it affects the property there 
actually holden by the enemy, nor is it carried into effect by 
the ordinary course of the municipal laws; the property is 
seized and confiscated by an extraordinary act of the govern- 
ment of the belligerent nation. It is seized not because it 
belongs to an alien, or to a person dying without will and 
without heirs, but because it belongs to an enemy. 

To this right it is, that the term confiscation is technically 
and properly applied. Here then are two senses in which 


JAN. 1807. 
—_—_—’ 
White 
vs. 
Wayne. 
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the term confiscation may be employed. The ove restricted 
to a mere seizure by a belligerent nation, in right of war, 
the ofher an extensive sense, covering not only the right 
which has just been mentioned, but also comprehending a 
mode of acquiring property by the state, under a permanent 
municipal regulation. Thus is confiscation and forfeiture 
contradistinguished from the title by escheat, one isa right 
springing out of a state of war, the other is the consequences 
of the commission of offences. Escheat, as has been before 
particularly defined, has no view to a state of war, or the 
commission of offences. 

(The Attorney General here acknowledged his obligation 
for this division of his argument to the report of a decision 
in the High Court of Appeals in Virginia, Robert Reed, Colin 
Reed, Hugh Ballantine and Frances, his wife, vs. Margaret 
Reed. It was reported in the newspapers of the day, and it 
is not known whether it has found a place in any of the Vir- 
ginia volumes of reports. In support of it dectrines are 
cited 4 Blk. 382. 1 Blk. 372. 2 Blk. 274. 3 Inst. 227. 2 Blk. 
408. 2 Blk. 267.) 

The right now in question is strictly a right accruing by 
escheat. 

Upon what pretext can Mr. Wayne be permitted to retain 
the estates of Edward Ellington? He says, in his demurrer, 


he ought not to make thediscovery prayed for, because the 
act of 1801 is retrospective. I hope I have given to that 
point its full consideration, and I do not see how that princi- 


ple can avail the defendant upon any doctrine of the com- 
mon law of England, the statute law of Georgia, or the con- 
stitution of the United States. 

The defendant assumes another ground in his demurrer ; 
he alleges a regular obtainment of letters of administration 
on the estate and effects of Edward Ellington, 

The capacity of an administrator carries with it no magic. 
It is not the talisman which dissolves by the touch legal and 
vested rights of individuals or the public. If the court should 
determine that the act of 1801 has a retrospective operation, 
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it appears to me, that the subordinate point of administration GEORGIA, 


will be reduced to a shadow. Accessarius sequitur princi- 
pale. 

2. This brings me to a consideration of my second point. 
What ts the effect and nature of an administration in England, 
and in Georgia ? 

It was formerly held as sound law in England, that is, be- 
fore the statute of 13 Ed. 1. c. 19, that the ordinary had the 
absolute disposal of intestate effects, to be distributed to pious 
uses. 2 Bac. Ab. 398. 2 Blk. 494. Law of Executors, 183. 

Administrators are now put upon the same footing with 
regard to suits and to accounting as executors appointed by 
will. 2 Blk. Com. 496. 

An administrator is but a ¢rustee, Eq. Ab., and as a trus- 
tee is he not bound to account to his cestuy que trust ? 

Who is the cestuy que trust in the present case? The 
heirs of Ellington? We left no heirs. The devisees of Z/- 
lington? He died intestate. The administrator is, there- 
fore, the trustee of the state, or he is trustee of no person, 
moral or physical. 

Surely the administrator does not claim the ancient pow- 
ers of the ordinary! Does he consider the property of Z/- 
lington as placed at his disposal, to be distributed to pious 
uses ? 

The property of Ellington is derelict, and if the state of 
Georgia cannot possess herself of it, then all the inquiry re- 
sulting from the principle of first occupancy is revived among 
us, and force and chance usurp the jurisdiction and authori- 


ty of settled government, and certain laws. 


The reporter regrets that he cannot here insert at length 
the arguments of the learned counsel, Voe/ and Berrien, in 


support of the demurrer. He has not been furnished with 
briefs which would enable him to do justice to those argu- 


ments, and is therefore compelled to state, from some loose 
notes before him, the general grounds upon which their ar- 


guments rested. 


Chatham Co. 
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The learned counsel contended, that the escheat system 
did not obtain in Georgia antecedent to the act of 1801, and 
therefore that act could not operate prospectively ; and that 
it was an ex post facto, as it applied to this case. 

Mr. Wayne had obtained a vested right, by virtue of his ad- 
ministration, which could not be defeated by the ex post 
facto, or retrospective operation of the statute; and it was 
said by Mr. /Voel, that, in this state, the powers of escheat 
and forfeiture for the failure of inheritable blood remained dor- 
mant, until the passing of the act of 1801, which could not 
operate retrospectively, so as to subvert rights vested pre- 
viously. 

The counsel cited a decision of 7azz, judge of the western 
circuit, in which the act of 1801 had been declared ex post 
facto, as it related to supposed escheated cases antecedent to 


This case was in point. 


the act. 


Per Jones, Judge. 


The first question proposed, is, whether the law for regula- 
ting escheats be ane post facto law within the meaning of the 
constitution of the United States, and the constitution of this 
state ? 
‘The words ex post facto, when applied to a law, have a 
technical meaning, and, in legal phraseology, apply to crimes, 
Blackstone’s description of the terms 

‘There is,’’ says he ‘‘a still more 


pains, and penalties. 

is clear and accurate. 
unreasonable method than this, which is called making of 
laws ex post facto ; when, after an action, indifferent in itself, 
is committed, the legislature then, for the first time, declared 


it to have been a crime, and inflicts a punishment upon the 
person who has committed it. Here it is impossible that 


the party could foresee that an action, innocent when it was 
done, should be afterwards converted to guilt, by a subse- 
quent law; he had, therefore, no cause to abstain from it, 
and all punishment for not abstaining, must, of consequence, 
be cruel and unjust.’’ 1 Blk. Com. 46. 

In the constitution of Massachusetts, Delaware, Maryland, 
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and North Carolina, the terms ex post facto are understood GEORGIA, 


in the same sense. 

The 24th article of the declaration of rights, in the consti- 
tution of Massachusetts :—‘‘ Laws made to punish for actions 
done before the existence of such laws, and which have not 
been declared crimes by preceding laws, are unjust, oppres- 
sive, and unconsistent with the fundamental principles of a 
free government.”’ 

The constitution of Delaware, article 11, of the declara- 
tion of rights :—‘‘ That retrospective laws punishing offences 
committed before the existence of such laws, are oppressive 
and unjust, and ought not to be made.”’ 


The constitution of Maryland, article 15, of the declara- 
tion of rights :—‘‘ That retrospective laws, punishing facts 
committed before the existence of such laws, and by them 
only declared criminal, are oppressive, unjust, and incom- 
patible with liberty ; wherefore, no ex post facto law ought 
to be passed.”’ 

The constitution of North Carolina, article 24, of the de- 
claration of rights:—‘‘ That retrospective laws, punishing 
facts committed before the existence of such laws, and by 
them only declared criminal, are oppressive, unjust, and in- 
compatible with liberty ; wherefore no ex post facto laws 
ought to be passed.’’ Again, the words of the constitution of 
the United States are, ‘‘ That no state shall pass any bill of 
attainder, ex post facto law, or law impairing the obligation of 
contracts. Art. 1, sec. 10.’ Where is the use and neces- 
sity of the latter words if a law, impairing the obligation of 
contracts, be comprehended within the terms ex post facto 
law? 

The framers of the constitution, says Judge Patterson, un- 
derstood and used the words ex post facto, in their known and 
appropriate signification, as referring to crimes, pains, and 
penalties. The arrangement of the distinct members of this 
section, necessarily points to this meaning. 

The words of the constitution of this state are, ‘‘ Freedom 
of the press, and trial by jury, as heretofore used in this 


Chatham Co. 
JAN. 1807. 
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GEORGIA, state shall remain inviolate, and no ex post facto law shall be 


Chatham Co. 
JAN. 1807. 
nic aiine” Krom the connexion of the latter words with the preceding 


White parts of this section, it appears that they were intended to 
Gains refer only to crimes, pains, and penalties. The law regulating 
——————~ escheats, does not refer to crimes, pains, and penalties, and 


is therefore not within the meaning of the prohibition. 


passed.’’ 


The defendant’s counsel urged, that the act is creative of a 
new right by way of forfeiture, and therefore cannot retros- 
pect in its operations, so far as to interfere with rights vested. 
But the defendant’s application to the property for letters of 
administration, proves, that he did not consider himself enti- 
tled to the possession, much less to the property in dispute 
by mere occupancy. His taking out letters, therefore, tends 
to show, that he collected the property as a trustee, for those 
lawfully entitled ; and that he was not otherwise interested, 
than in such commission as the law gives him; otherwise he 
would have rested on histitle of occupancy, without applying 
to the legal department for an authority to take possession. 

All property is derived from society, being one of those 
civil rights which are conferred upon individuals, in exchange 
for that degree of natural freedom which every man must 
sacrifice when he enters into social communities. Hence, 
the right of society to regulate that property. 

It is a well settled principle, that an administrator is merely 
an officer of the ordinary, from whom his title to possession 
is entirely derived, and his duty is prescribed by act of the 
legislature, in whom the deccased has reposed no trust at all. 
He is, therefore, if no relation be found, the trustee of the 
state. 

The demurrer is therefore overruled; and it is ordered, 
that the defendant do make full answer to the bill of com- 


plaint, 30 days before the meeting of the next Superior 
Court. 


Charlton, A. G. for Complainants. 


Davis, Berrien, and Noel, for Defendant. 
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Minutes of Superior Court, letter F. p. 281. 


WILLIAM WILSON vs. PATRICK RAY. 


ATTACHMENT IN THE INFERIOR COURT OF CHATHAM 
COUNTY. 


PROCEEDINGS removed into the Superior Court by cer- 
tiorarl. 

It appears, from the proceedings in this case, that an attach- 
ment was issued on the 3d of February, 1802, and by a re- 
turn of the sheriff, that he did attach some dry goods, and a 


negro boy, and served J. M. Mounox (a garnisher) with a 


copy on the same day. The sheriff farther returned, that 
he had caused the property to bring 540 dollars and 96 cents ; 
by order of the justices of the inferior court, which cash he 
had waiting the order of that court. And it also appears, from 
the statement of counsel, that, in the term of July, 1804, in 
the inferior court, when the said case came on to be heard, 
Messrs. Davis and Berrien, of counsel for other attaching 
creditors, suggested to the court, that they could not proceed 
ta give judgment, because the late sheriff, Zhomas Norton, 
had neglected to make a return; that a copy of the attach- 
ment had been posted at the court house, in conformity with 
the attachment law of the state; and the court below being 
of this opinion, the attachment was accordingly about to be 
dismissed, when Mr. S¢z¢es, for the plaintiff, offered an affida- 
vit of Zhomas Robertson, certifying, ‘‘ that he had seen a copy 
posted at the court house ;’’ but the court being of opinion, 
that no evidence dehors the record could be received, Mr. 
Stites then offered a farther return of the late sheriff, that ‘‘he 
had posted a copy at the court house,’ and moved the said re- 
turn be admitted, and filed munc pro tunc. But the court 
said it could not be received, as Mr. Norton was not then in 
office, and the attachment was dismissed. 
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Per Jones, Judge. 


Upon the first view of this case, I was inclined to be- 
lieve, that the inferior court could not authorise the amend- 
ment; but the statute of jeofails, 21 Jac. I. c. 13, and the 
subsequent statutes. extend to all courts of record. I am, 
therefore, after mature consideration, of opinion, that, un- 
der all the circumstances of the case, the additional return 
of the late sheriff orton, ought to be received, and that the 
plaintiff should be permitted to proceed. 


Proceedings removed. 
Stites, in support of the certiorari. 


Davis and Berrien, against it. 
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Chambers, 2d July, 1806. 


JosEPH DAvIS ef al. vs. DAVID MATTHEWS. 


CERTIORARI. 


THIS was a rule to show cause why a writ of certiorari 
should not issue, to remove this case and its proceedings 
from the mayor’s court. 


The rule being granted, the defendant’s counsel now offer- 
ed an affidavit of William Blogg, clerk of the mayor’s court, 
that, before judgment had been obtained in the above actions, 
the defendant had filed, in the office of deponent, an affidavit, 
stating that he was not a resident of the city of Savannah, but 
which affidavit could not now be found. 


The plaintiff ’s counsel stated, and it was not denied, that 
the defendant’s affidavit was not, nor the exceptions now up- 
on which the present motion depends, bearing date the 28th 
June, manifestly could not have been before the court below. 
He therefore contended, that, if a certiorari should issue in 
this case, there would not be any matter apparent upon the 


record, on which this case could reverse the decision below ; 


for, that the returns made upon the writs by the sheriff of the 
mayor’s court, were, that he had left copies at the defendant’s 
most notorious place of abode, and if the defendant is injured 
he can have redress by resorting to the sheriff for a false re- 
turn. 20 Viner, 334. 


He also contended, that an izferior court is not bound to 
notice the want of jurisdiction, unless it be pleaded, and if 
they refuse it, an affidavit may be made of the refusal. Lutw. 
294. 5 Bacon, 652, as a good ground for prohibition. 


Matthews. 


III 
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GEORGIA, Per Curiam. Itis ordered, that the rule granted, ‘‘ that 
yo ga “% the plaintiffs respectively should show cause, why certiorari 

- 1607. 
should not issue to remove the proceedings of the court of 


_—_—~—" 
ae ; j i . 
Davis et al, Mayor and Aldermen, in such respective case,” be dis- 
vs. charged. 
Matthews. 


- —— Rule discharged. 
Cuyler, for the rule. 


Charlton and Miller, against it. 
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THOMAS GIBBONS, Esq. 
Us. 


JoHN GIBBONS, Esq. Tax Collector. 


APPEAL. 


THIS was an action of trespass on the case, brought by the 
plaintiff, 7hos. Gibbons, against the defeudant, John Gibbons, 
and the declaration states, ‘‘ That John Gibbons, Tax Collec- 
tor for the county of Chatham, hath, in quality of tax collec- 
tor, claimed of the plaintiff, under the tax laws of this state, 
the sum of thirty-six dollars for taxes on two lots, Nos. 8 and 


g, in Franklin Ward, within the city of Savannah.’’ The 
plaintiff then avers, ‘‘that he hath not the fee simple in the 
said lots, but only a leasehold, and that the fee simple is in 
the corporation of the city of Savannah. for and in behalf of 
the whole body of citizens in the said city; that in and by 
the laws of this state and custom immemorial the city were 


not at any time liable to pay the state any tribute or tax 
prior to the leasing of the said property; and that the plain- 
tiff by becoming a lessee hath not varied the principles or 
changed the right of exemption.’’ The declaration then con- 
cludes, ‘‘that the defendant is not ignorant of the premises 
levied on said lots to the amount of $36, and great injury 
done to the plaintiff, &c.’’ 

The second section of the ordinance of the corporation of 
Savannah, passed the 28th September, 1790, ordains, 1. That 
the city lots shall be sold in arithmetical progression, at pub- 
lic auction; 2. That they shall be set'up at a valuation con- 
tained in a schedule; 3. That the sum bid upon that valua- 
tion shall be considered as increase money, and paid down 

8 
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in cash, and that the highest bidder of increase money shall 
be considered the purchaser. 

4. That it shall be at the option of the purchaser to pay 
the valuation and increase money down, or to retain the val- 
uation in his hands, or the handsof his heirs and assigns for 
ever, on a ground rent of 5 percent. But that it shall be in 
the power of the purchaser, his Aezrs or assigns, to pay in the 
valuation money, with the rent then due, and extinguish the 


ground rent. 


Thomas Gibbons, the plaintiff below, purchased upon these 
conditions the city lots, Nos. 8 and 9, and he now resists the 
payment of the state tax upon these lots, upon the ground of 


his being only the /essee of the corporation. 


He contended, that the deed of conveyance from him to the 
corporation created only a leasehold estate, so long as he 
thought proper to pay a ground rent of 5 per cent. quarter- 
ly, upon the valuation money, according to the terms of his 
deed, which recited the conditions of the ordinance of 1790; 
and that until the ground rent was extinguished by the pay- 
ment of the valuation money, the fee simple vested in the cor- 
poration of Savaunah; which by custom and the law could 
not be liable to the payment of the public taxes. 


Mr. Attorney General Chariton. 


The plaintiff below states in his declaration, that John 
Gibbons, then tax collector of Chatham county, claimed $36 
for taxes on lots Nos- 8 and 9, situated in Franklin Ward, in 
the city of Savannah; that he hath only a leasehold estate in 
the said lots ; that the fee simple is in the city of Savannah ; 
that by the laws of this state and custom immemorial the 
city was not liable at any time, to pay the state any tribute ; 
that he as a /essee had not varied the principle of exemption ; 
and that the defendant below hath levied on the premises to 
satisfy the aforesaid assessment. 

From this form of pleading the following points present 
themselves for investigation : 

1. What is the species of tenure created by the titles of 
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2. Do the conditional conveyances of the corporation ex- —“—“~-— 


the ordinance of the 28th September, 1790 ? 


empt the grantees from the payment of the state taxes ? Gibbons 
vs. 
The purchaser of city lots has it at his option to obtain an —_— Gibbons. 


absolute fee simple title by paying down the valuation and in- 
crease money, or, to keep the estate in himself, his ‘‘ heirs 


and assigns forever,’’ by paying 5 per cent. quarterly, upon 


the valuation. 

The second section of the before recited ordinance, also 
declares, that on the failure of the payment of ground rent, 
fifteen days after it becomes due, the lots shall vevert to the 
corporation. 

Thomas Gibbons, a purchaser of city lots, sold pursuant 
to the directions of this ordinance, alleges, that he is nothing 
more than a lessee of the corporation, and therefore not sub- 
ject to the payment of the taxes. 

We, on the other hand, contend, that convey and assure to 
Mr. Gibbons, a freeholder of inheritance to be defeated upon the 
non-performance of a condition subsequent. 

If Mr. Gzbdons is simply a lessee of the corporation, it must 
appear so, on the face of his deed. That deed conveys an 
estate to him, his heirs and assigns forever, upon the condi- 
tion of paying a quarterly ground rent. 

The technical expressions of the deed cannot create a 
lease. 

A lease is a conveyance of lands and tenements for life, for 
years, or at will; but always for a /ess term than the lessor 
hath in the premises ; its operative words are demise, grant 
and to farm let. Co. Litt. 45. 2 Blk. Com. 317. 

The deed from the corporation does not and cannot con- 
tain these operative words, nor is a /ess term conveyed than 
the lessor had in the premises. It conveys the whole inte- 
rest dependent upon a contingency. The conveyance from 
the corporation cannot be denominated a /ease. 

The titles from the corporation do not create an estate for 
life. Litt. 56. 2 Tuck. Blk. 120. 
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An estate for life is by express or general language ; the 
first, where a lease is made to a man of lands and tenements 
for his own life, or the lives of others; the second, where 


the deed leaves the nature of the estate indefinite. 


The titles of the corporation to the grantees of city lots 


- preclude the idea of this species of estate; because they 


neither expressly convey the estate for life, nor are the 
terms so generic as to create that estate. 

‘rhe titles of the corporation do not create an estate for 
years. 

That estate is created by a contract between the lessor 
and the lessee for the possession of lands, to expire at a de- 
terminate period. Com. Dig. vol. 4. p. 45. 2 Blk. Com. 141. 

The titles of the corporation convey an interest, which 
may last forever. 

We have thus pursued the idea of a lease in all those 
branches which can in any manner apply to the present dis- 
cussion ; and sufficiently shown that the contracts between 
the corporation and the purchasers of its lots, cannot create 
a lease. 

We will in the next place endeavour to evince, by adopt- 
ing a similar train of definition, that the estate created by 
the city titles is a freehold estate of inheritance, which may he 
defeated upon the non-performance of a condition subsequent. 

The highest estate the law recognises is the estate in fee 
simple. 

A tenant in fee simple is he that hath lands, tenements, or 
hereditaments, to hold to kim and his heirs forever. 2 Blk. 


Com. 104. I Inst. 1. 


The word ‘‘/ee,’’ is derived from the nature of the feudal 


system. It imports, that the land is held of some superior, 
to whom certain services are due, and in whom the ultimate 
property resides. 

In England, to the present day, there is a system of de- 
pendency and vassalage, which preserves the spirit of the 
feudal law, though the literal inconveniences and oppressive 
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principles of that law are done away with by 12 Car. 2 GEORGIA, 
Cc. 24. Chatham Co. 


The tenant in fee simple in England, and his heirs, have asin: 
the uncontrolled disposal and enjoyment of the use of the  Ginpons 


land, but that land is still held of some superior, vs. 
Gibbons. 


The British subject has only the usufruct, not the abso- —— aa 
lute property in the soil. 

Only one man in England, and he is the king, hath an abso- 
lute allodial property in the soil. Predium domini regis 
est directum dominium, cujus millus est author nisi deus. Co. 
Litt. 1. 

The Revolution hath destroyed the ideas attached by the 
English law to an estatein fee simple. We adopt the term 
fee simple, as indicative of the highest species of tenure 
which can be created, and in creating that estate, we also 
adopt the forms, the principles, and technical expressions of 
the English law. But the term /ze, as it imports a subjection 
to some superior in a feudal acceptation, is unknown to the 
constitution and laws of the American people. 

The citizen seized of an estate called a fee simple, holds 
his lands of no superior. 

The connexion between him and the government is a con- 
nexion founded upon the doctrines of the social compact, the 
leading principles of which are, mutual protection, and the 
preservation of certain political rights and forms of govern- 
ment. The tenure by which estates may be held can nei- 
ther diminish or enlarge the sphere of that protection, or 
those civil rights. The government of England has its basis 


onthe feudal system, the very genius of which is a chain of de- 
pendency from the lowest up to the highest species of estates. 
The term /ee, that is, an acknowledgment that I hold my es- 
tate of some superior, in whom the ultimate property re- 
sides ; but the use of this estate is vested in myself, my heirs 


and assigns forever, is the English fee simple estate. 


A man seized of lands and tenements to himself, his heirs 
and assigns for ever, in the state of Georgia, (and every 
other state in the union,) is seized thereof absolutely in his 
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GEORGIA, own demesne, and the allodial estate or property remains in 
Chatham Co. 
JAN. 1807. 

ee This is called the allodial tenure in contradistinction to the 


himself and his descendants. 


Gibbons _ fee, and this is the estate which we improperly call in this 
vs. 
Gibbons. 


country a fee simple. 

The word ‘ eirs,’’ however, in this country, and in Eng- 
land, creates the estate in fee simple. It is a term incom- 
patible with any other kind of estate. The titles of the cor- 
poration contain this operative word—they convey to the 


9 


purchaser, his ‘‘ heirs and assigns for ever. 

Upon the demise of the ancestor the heirs take possession of 
the lots, by the legal operation of the deed. Is not this an es- 
tate in fee simple ?—is it not a freehold of inheritance? But 
there is a condition in the deed which possesses the magical 
power of giving the purchaser’s estate the aspect of a free- 
hold of inheritance, when he and his heirs will it so to be ; 
yet, when the state calls upon him, or his heirs, to pay a 
small tax towards the support of the government, this free- 
hold of inheritance suddenly changes its front, and presents 
a leasehold—a simple chattel interest, which has been ex- 
empted from taxation time immemorial! (this immemorial 
time, however, takes its date from the year 1732.) 

Is there any thing in the condition of the city conveyance 
incompatible with an estate of freehold of inheritance ? We 
say, that the condition of the conveyance does not militate 
against such an estate. 

A base fee, or qualified fee, that is, an estate having a qualifi- 
cation subjoined thereto, is determined whenever that qualifi- 
cation is atanend. 2 Blk. Com. 108. 

A fee of this description, however, is a freehold of inherit- 
ance. Asa grant to a man and his heirs, tenants of the 
manor of Dale, the estate ceases when the heirs of the gran- 
tee are not tenants of the manor of Dale. 2 Blk. Com. 108. 

‘This is called a fee, because by possibility the estate may 
endure for ever! So the estate created by the corporation 
titles may endure for ever. It is therefore a fee. 


Soa grant to A his heirs and assigns for ever, of these city 
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lots, he or they paying a quarterly ground rent of 5 per cent. GEORGIA, 


The estate ceases, when the re-entry is made by the corpora- 
tion for a non-compliance with the qualification subjoined to 
the grant. In the mean time A. and his heirs havea freehold 
estate of inheritance. 

So the conditional fee at common law determined when the 
donee died without heirs, which was the qualification of that 
kind of estate, or, if the estate did not descend to a particu- 
lar class of heirs. 2 Blk. Com. 109. 

The entailed estates created by the statute of Westminster 
are freeholds of inheritance, the duration of which depend 
upon a condition. 

An estate in fee simple or otherwise may be granted upon 
a condition ; and this condition may be precedent or subse- 
quent. 

If a man grant an estate in fee simple, reserving to himself 
and heirs a certain vev/, and that if such rent is not paid at 
the times limited it shall be lawful for himself and heirs to 
enter and avoid the estate; in this case the grantee and his 
heirs have an estate (in fee simple,) which is defeasible if the 
condition is not strictly performed. 2 Blk. Com. 158. 


The term ‘‘successors’’ ina grant to, or from a corpora- 
tion, is equivalent to the term ‘‘ hezrs,’’ to or from individu- 
als. 2 Blk. Com. 108. 


The purchasers of city lots possess titles in fee simple, 
upon the condition of their paying a certain rent, and if not 
paid at limited times, it is lawful for the corporation to re-en- 
ter and avoid the estate. 

If the high British authority referred to, contains the law 
of this country, the principle has been established, that the 
purchasers of city lots, are seized of a freehold of inheritance, 
which may be defeated upon the non-performance of a con- 
diton subsequent. 

The condition contained in the title of the corporation is a 
condition subsequent, and it is a condition in deed, because it 


requires an act to be done by the corporation before the re- 


version is consummated. 2 Blk. Com. 154. 


Chatham Co. 
JAN. 1807. 


Gibbons 
vs. 
Gibbons. 
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vs. 
Gibbons. 
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It is said by the authorities, that so long as the condition 
remains unbroken, the grantee may have an estate of free- 
hold, if the estate upon which the condition is annexed be of 
a freehold nature. 

We have shown that the title of the corporation conveys 
a freehold, because its technical and operative words are ap- 
propriate to a freehold of inheritance. 

The reservation of a rent is not repugnant to the nature of a 
freehold of inheritance. 

In the proprietary governments, when these states were 
colonies, a quitrent was reserved, upon the non-payment of 
which, by the tenants, the estate was forfeited ; but the ten- 
ant during the continuance of his estate, which was a free- 
hold, paid his taxes for the support of the then sovereign 
power. 

2. Are the purchasers of city lots subject to the payment of 
the state taxes ? 

The solution of this question will depend upon the admis- 
sion of the nature of the estate we have supposed the city 
grantees to be in possession of. 

The plaintiff below does not attempt to deny, that if he is 
not a lessee, the estate he derives from the corporation is 
subject to the state taxes. 

If the estate held by the plaintiff is a simple lease, he is 
certainly exempted from the state assessment, not by custom 
immemorial, but because the state tax laws do not impose it. 

There is no principle of law, common or statutory, which 
exempts corporate bodies from the public taxation. 

The silence of the legislature is the only ground of ex- 
emption. 

But if it still remains equivocal (notwithstanding the prin- 
ciples we have advanced,) whether the estate of the purcha- 
ser of city lots is a freehold of inheritance or not, still we 


must view these lots as lands granted to the plaintiff, and 


therefore subject to the state taxation. Marb. and Crawf. Dig. 


516, and the tax acts passim. 
These lots are granted to the purchasers and upon a con- 
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dition which may last for ever; and yet it is said that a 
lease of lands for ever doth not subject the lessee or grantee 
to the state taxation ! 

The corporation must be bound by the technical expres- 
sions of the grant. 

If the corporation had wished to exempt their grantees 
from the state taxation, that might have been effected by a 
demise of 500 years, the estate to be defeated upon the non- 


payment of the 5 per cent. quarterly ground rent, and a fee 


simple title to be given upon payment of the valuation mo- 
ney. 

As the title is to be taken, it isa grant which may last in 
perpetuity, and as a grantee of such conditional perpetuity, 
he is unquestionably subject to the state taxes. 

The title of corporation is therefore not a lease. 

Because, it does not convey a /ess term than the lessor hath 
in the premises. 

Because, it is not an estate for life, expressly created, nor 
is that estate created by the indefinite language of the deed: 
and, 

Because, it is not for a determinate period. 

The title of the corporation conveys a freehold of inheri- 
tance. 

Because, it conveys the lots to the ‘‘ HEIRS ”’ and “‘ ASSIGNS ”’ 
of the purchasers, ‘‘for ever;’’ and it is a freehold of in- 
heritance upon a condition subsequent. 

As a freehold of inheritance the lots are by the admission 
of the plaintiff below subject to the payment of the tax; or if 
that admission is denied, the form of the corporation grant 
subjects the lots to taxation. 

Judge /unes having an interest in the question, as a pur- 
chaser of city lots, or in some other capacity, 

Skrine, Judge of the Middle District, was requested to 
preside on the trial of this particular case. 

The /udge, in his charge to the special jury repeated the 
law as it had been cited by Mr. Attoney General, and then 


left it to the jury, according to the judicial system, to deter- 


I2I 


GEORGIA, 
Chatham Co. 
JAN. 1807. 


—_—_—_—o_—_ 


Gibbons 
VS. 
Gibbons, 
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GEORGIA, mine whether Mr. 7homas Gibbons was the lessee of the corpo- 
ig igo Co. ration, or whether the deed did not create a freehold estate of 
AN. 1807. 4 . 
‘ ; casruuaias | If the latter estate ~ created, the lots were 
Gibbons  Cettainly subject to the state taxation. 
vs. The Judge then observed, that it was the province of the 
Gibbons. ; - ‘ ‘ 
—_—________ jury to decide upon facts ad qguestionem facto respondent ju- 
ratores. In this case there was no fact, the question involved 
only a principle of law, which from the nature of things 


should receive its exposition from the bench; but as nei- 


ther the practice of our courts, nor the judicial system of the 
state, admitted of any form, by which the case could be re- 
ferred to the exclusive judgment of the court, he was neces- 
sarily compelled to submit the whole of the law to the jury. 


Verdict for the Tax Collector. 


Gibbons, for Appellant. 
Charlton, A. G. for Tax Collector, the Respondent. 
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GEORGIA, 
Chatham Co. 
MAy, 1807. 


—\— 
State 
vs. 

Chambers, May 11th, 1807. White. 


Minutes of Superior Court, letter F. p. 364. 


The STATE vs. EDWARD WHITE. 


HABEAS CORPUS. 


Major Edward White, had been appointed in the year 

, Clerk of the Court of Ordinary of Chatham County, 

and recived a commission for that appointment from the 
then governor of Georgia. In 1807 he was removed from 
office by the justices of the inferior court, acting as a court 
of ordinary, and the appointment conferred upon 7homas 
Burke, Esq. Major White was then required, by an order of 
the justices, to deliver up to his successor all the records, docu- 
ments, and papers, which had been in his custody as late clerk 
Upon his refusal to do this to the extent required by the jus 
tices, under the belief that the justices possessed no right or 
power legal or constitntional to deprive him of an office which 
had been secured to him by a commission from the government, 
during good behaviour,—upon his refusal, the justices issued 


an attachment against him in the following words, viz: 


‘* Georgia, Chatham County. 

‘To the Sheriff of the County of Chatham :— 

‘‘ Whereas it appears, that Adward White, late keeper of 
the records, papers, and documents of the court of ordinary 
of said county, hath removed a part of the said records, pa- 
pers, and documents, from their usual place of deposit, and to 
some other place to which access cannot now be obtained. 
And whereas, by such removal, the present keeper of said re- 
cords, papers, and documents, is prevented from taking the 
same into his possession, as he has been directed to do by the 


court. These are therefore to authorise and command you, 
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GEORGIA, forthwith, to take and attach the body of the said Edward 
a White, and to bring him before us, that he may be done and 
May, 1807. 


dealt with for his said contempts, as the law directs. 


State ‘*Given under our hands and seals, in open court, this 5th 
vs. av av Tawi 
ites. day of May, 1807. 
iil “ Edward Telfair, J. I. C. C. (LS. ) 
“John H. Morel, J. 1. C. C. (LS. ) 


“As. Balloch, J..1.€. €.” CES:) 


Major White being arrested and brought before the court, 
persisted in his refusal to comply with the order of the justi- 
ces, whereupon he was committed, by the following order of 


the court, viz. : 
“Court of Ordinary, May 5th, 1807. 


‘‘Present.—EDWARD TELFAIR, ) /ustices of the Infe- 
‘‘JoHN H. MoreL, ‘rior Court, and Court 
‘A. S. BULLOCH, of Ordinary. 


“Edward White, by virtue of an attachment issued by the 
court of ordinary, being brought into court, in consequence 
of the said Kdward White having removed a part of the re- 
cords, papers, and documents, appertaining to the court of 
ordinary, from their usual place of deposit, and in conse- 
quence of his refusal to deliver up the said records, papers, 
and documents to the court ; and the said Edward White hav- 


ing declared, in the face of the court, that he will not deliver 


up the said records, papers, and documents, agreeably to the 
order of the court, the said Edward White, not having there- 


fore purged himself of the contempt with which he is charged, 
it is ordered, that he be committed to the common prison of 
the county of Chatham; and it is further ordered, that the 
jailer of said county, do receive into his custody, the body of 
the said Edward White, and to detain him until discharged 


by due course of law.”’ 
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On the 11th of May, 1807, the judge of the Superior 


Courts, was applied to, at chambers, for a writ of habeas cor- 


pus, which was issued, and the prisoner, Edward White, be- 


ing brought up, the preceding order of the justices of the 
court of ordinary was returned with the writ, as the cause of his 
detention and imprisonment. 

The grounds upon which the counsel for the prisoner 


moved for his discharge, or bail, will be found in the opinion 


125. 


GEORGIA, 
Chatham Co. 
May, 1807. 


—_—_— 
State 
vs. 
White. 


delivered by the court; and the reporter regrets, that it is - 


not in his power to insert their arguments at length. He 
cannot, from recollection, or from any notes in his posses- 
sion, do justice to the learning and ability with which the mo- 
tion was supported. He is compelled to offer a similar apolo- 
gy to the gentlemen who were retained with Mr. Attorney 


General, to oppose the motion. 


Mr. Attorney General. 


The justices of the inferior court removed the prisoner 
from his office as keeper of the records of the court of ordi- 
nary ; and upon his refusal to deliver up the records, papers, 
and documents appertaining to that court,—and it also ap- 
pearing, that a part of those records had been taken and re- 
moved from their usual place of deposit,—upon these grounds, 
an attachment was issued against him; and being brought 
before the court, he still refuses to deliver up the records, as 
he doubted the authority of the court to remove him from his 
office; whereupon he was, by order of the justices, commit- 
ted for a contempt. 

His counsel now, upon the retura of this writ, move for 
his discharge, upon the ground, that the prisoner is a com- 
missioned officer of the government, and therefore could not 
be removed by tlie justices, as an officer holding an appoint- 
ment durante bene placito ; and that, therefore, if he could 
not be removed at pleasure, he could commit no contempt by 
a disobedience to an order which did not recognise him as an 
officer of the court. 

The question then to be investigated is, whether the keeper 
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GEORGIA, (or the clerk, as he is called by the other side,) of the records 
Pi agarheig of the court of ordinary holds his appointment durante bene 
} ; 07. 
plactto? 
— , , ‘ : 
State The solution of the question must be sought for in the prin- 


vs. ciples of the constitution. 
White. 

aaa a By the constitution, some officers hold their appointments 
during good behaviour: of this class are, 1. Justices of the 
inferior court. 2. Justices of the peace. 3. Clerks of the 
Superior and Inferior Courts. Others for a term of years, 
or some determinate period. Of this class are, 1. The gover- 
nor. 2. The judges of the Superior Courts. 3. The officers 
of the law department. 4. The members of the general as- 
sembly. 5. Sheriffs. 

There is a third class of officers, who held their appoint- 
ments durante bene placito, as examples might be enumerated, 
staff officers among the military, and all these appointments 
created by a constitutional officer, and are merely auxiliary 
to some duties which the laws impose on him, and all those 
appointments which are created by the legislature, the dura- 
tion and continuance of which is left indefinite, and may 
therefore, at the pleasure of the iegislature, be revoked. 

To which of these classes of appointments is the office of 
keeper of the records to be attached ¢ 

The constitution leaves the tenure of no office uncertain, 
where it has been conceived necessary to designate and ex- 
press it. 

It is not barely satisfied with declaring that this, or that 
officer shall hold his office during good behaviour, or for a 
certain period of time, but it also declares, that a commission 
shall be given; it declares too, the form of prosecution to be 
pursued against the delinquent officer. 

The constitution treats (if the expression may be allowed, ) 


the person having charge of the records, with the most strik- 
ing levity. It does not specify the tenure by which he shall 
hold his office; it does not declare, that he shall be commis- 


stoned, it gives him no official title, he is to be appointed by 
the justices of the inferior court, any one of whom, except as 
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art. 3. Marb. and Crawf. Dig. 28. 

The constitution points out no form of prosecution, judi- 
cial or legislative, through which he may be removed for 
abuses, misdemeanors, or malpractices in office. 

The constitution is to be construed literally e¢ eapresso 
unius est exclusto alterius. 

If it was intended, that the officer should hold his ap- 
pointment during good behaviour, the constitution would 
have said so; if the nature and importance of the office had 
required a commission, the constitution would have given one. 

If it had been deemed necessary that a judicial or legis- 
lative prosecution should take place previous to his removal, 
the constitution would have specified it. But in all these re- 
spects the constitution is silent ; can ¢A7s court or any other 


tribunal then, strip and borrow the attributes of a tenure, 


which is certain and defined, which is protected by all the 
ramparts of the law against the zpse dixit of authority, the 
jubeo, volo, stet pro ratione voluntas of an uncontrolled power, 
to clothe another appointment with them, which the letter 
of the constitution has left naked, insulated and unprotect- 
ed ? would not this be 7us dare, and is that the province of 
the court ? 

What a solecism, that an appointment merely incidental to 
another appointment, the functions of which may be suspend- 
ed at any time, and exercised by one or more of the justices 
of the inferior court, should stand upon the same footing, on 
the scores of tenure and responsibility as the power which 
created it!!! 

The principle being admitted, that the duty of £eeper of the 
records may be exercised by one or more of the justices, is 
an admission of the principle, that he is dependent upon the 
justices for the tenure of his office; for the assumption of 
those functions by one or more of the justices, presupposes 
a power of removal ad libitum, or, it treats the person hav- 
ing the care of the records as a person whom they may at one 
moment dress up in a little ‘‘ brief authority,’’ and in the 
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to the granting marriage licenses, may assume his functions, GEORGIA, 
and discharge the most important of his duties. 6 Sect. of Chatham Co. 


May, 1807. 
——_—_—_— 
White 
vs. 
White. 
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succeeding moment perform his official part for him! Is 


this compatible with the tenure of an office durante bene se 
gesterit, which creates, as English books say, an estate of 
freehold, and an interest which can only be determined by 
his own misbehaviour, which must be determined by judicial 
investigation ? Co. Litt. 42. Show. Parl. Cas. 161. 

If the ‘‘keeper of the records’’ holds his appointment 
during good behaviour, he would have an estate of freehold, 
or for life, and the privileges, rights, and functions of his of- 
fice, would be incommunicable, they could not be trespassed 
upon in any manner, that would diminish the full enjoyment 
and possession of those rights and functions; but the func- 
tions and duties of the ‘‘keeper of records,’’ may be as- 
sumed and exercised by himself, or any one or two of the 
justices. 

Though it is very clear, that neither the constitution, or 
any analogous principle of the British law, give to this ap- 
pointment an interest during good behaviour; yet it is con- 
tended, that this officer holds a commission from the govern- 
ment, of which he cannot be divested by this summary mode 
of proceeding. 

The law of England says, that wherever an officer, who 
holds his office by Jaten?, commits a forfeiture, he cannot re- 
gularly be turned out without a scire facias, nor can he be 
said to be completely ousted and discharged, without a writ 
of discharge, for his right appearing of record, the same must 
be defeated by matter of as high a nature. 9 Co. 98, Cro. Car. 
60. Co. Litt. 233. 3 Modern, 335. 

The law of England may require the process of scire fa- 
cias to revoke the operations of the great seal; but with us 
the constitution is the sci, fa. which correctsa 11 the errors of 


the great seal. 

If the great seal of the state has been affixed to a commis- 
sion or patent unknown to the constitution, it is 7pse facta a 
nullity. In such a case the constitution must give way to 
the commission, or the commission must give way to the con- 


stitution. 
The act of the /egislature authorizes the justices of the in- 
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ferior court acting as a court of ordinary, to ‘‘ appoint its GEORGIA, 
Chatham Co. 


own clerk,’’ who shall be ‘‘ commissioned by the governor,’’ seam, 160 
» 1807. 


and who shall take an oath previous to hisentering uponthe — __, 
duties of his office. Marb. and Crawf. Dig. 219. Now in sha 
two particulars, this act is violative of the constitution: 1. ve. 
In directing a commission to be given, and, 2. In calling the pene: 
person appointed a clerk. 

An officer cannot be commissioned unless the constitution 
expressly directs it, nor is a commission ever given to an 
officer unknown to the constitution, and who derives his ap- 


pointment and authority from a /egis/ative source. 


Upon all these grounds, then, this commission is a matter 
of supererogation ; it is legislative surplusage, and vanishes 
at the touch and application of the constitutional principle. 

If the point, however, is conceded, that this commission 
is constitutionally given, what advantages will the prisoner 
derive from the concession ? If he still holds his appoint- 
ment durante bene placito, the commission is no stumbling 
block in the way of his removal. 

Let us reason from analogy. 

By the 2d section of the 2d article of the constitution of 
the United States, ‘‘Congress may by law vest the appoint- 
ment of such inferior officers, as they think proper, in the 
President alone, inthe courts of law or in the heads of de- 
partments.’’ Now it is a fact, within the knowledge of every 
one, that the inferior officers so appointed by the Presi- 
dent receive commissions under the great seal of the United 
States; and it is a fact of equal notoriety, that these inferior 
officers are removed by him at pleasure. 

This section establishes another principle of equal impor- 
tance to us; it is this,—that when the constitution does not 
specify the duration or tenure of office, it submits the dura- 





tion or tenure to the arbitrary discretion of the person or 


department, from whom or from which the office is de- 


rived. 
This doctrine, it seems, has been uniformly acquiesced in, 
and at times when the spirit of faction would have offered an 


9 
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opposition, if that opposition could have been offered with 


success, or was even susceptible of plausibility. 


Where is the difference in the case of the inferior officer 


who is removable at the pleasure of the President, because 


the tenure of his office is left indefinite in the constitution of 
the United States, and the case of the inferior officer appoint- 
ed by the justices of the inferior court, the tenure of whose 


office is left indefinite in the constitution of Georgia ? 


Having disposed of the commission, I will just advert to 
the other particular, in which the law and the constitution 


are at variance. 


The 6 sect. of the 3 art. of the constitution gives the 
power to the justices of the inferior court of vesting the care 
of the records of the court of ordinary in the ‘‘clerk,”’ or 
such ‘‘other person’’ as they may appoint. This appoint- 
ment may therefore be a simple appendage to, a kind of ac- 
cident of, the office of clerk of the inferior court ; for though 
this section does not add the words, ‘‘ of the inferior court, ’’ 
after the term ‘‘clerk,’’ yet it would be a person of sense 
too gross for the genius of verbal equivocation itself to con- 
tend, that ‘‘clerk,’’ in this section, refers to any other clerk, 
than clerk of the inferior court. 


If the clerk of the inferior court is not referred to, then this 
section is repugnant and nonsensical, which otherwise is 
easily reconciled, for, in one breath it would give to this of- 
ficer the title of clerk, and inthe next render such an appel- 
lation or title totally incompatible with the nature of his 
trust, which may be confided to some ‘“‘ other person.”’ 

This kind of verbal criticism is not deemed very essential; 
yet it establishes what we had in view, that the language of 
the constitution and the law, are not precisely similar; and 
that the then governor had no right to commission any officer 
as ‘‘ clerk of the court of ordinary,’ and that therefore no such 
officer can be recognised in this court. 

I shall now consider the questions, 1. Whether a contempt 
has been committed ? and, 2. Whether this court being ap- 
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prised that the prisoner is charged with, and imprisoned for, GEORGIA, 
Chatham Co. 
May, 1807. 


—_—_—_—_—_ 


a contempt, he can be bailed or discharged ? 

1. Has the prisoner committed a contempt ? 

An attachment for a contempt issues at the discretion of 
the judges of a court of record, against a person for some 
contempt for which he is to be committed, and may be award- 
ed by them upon a bare suggestion, or on their own know- 
ledge. 1 Bac. Ab. tit. Attachment, p. 18o. 

It is scarcely necessary for me to inform this court, that 
a court of record, has a disposing power over his records, 
and can command its officers. This is a power possessed by 
a court of record, and consequently by the inferior court as 
a court of record, (Marb. and Crawf. Dig. 293.) considered 
abstractedly from the other power, it is conceived, it pos- 
sesses of removing one of its officers. 

The attachment in the present case was bottomed upon the 
denial of the right of the court to dispose of its own records, 
and upon the refusal of an officer to obey the command of 


the court. 


All officers of courts of record are punishable by attach- 


ment for disobeying the commands of such courts, or other- 


wise misdemeaning themselves in their offices. 2 Hawk. P. 
C. 145. 3 Bac. Abr. 744. Whether, therefore, the priso- 
ner is considered 7” or out of office, he has disobeyed a com- 


mand of the court, and has misdemeaned himself in his office, . 


and whether therefore he is zz or out of office, he has com- 
mitted a contempt. 

An obedience to the command of the court, would not 
have infringed his right to contest the constitutionality of his 
removal, and it would have saved him from the penalties of 
acontempt. He still might have resorted to a mandamus to 
restore him to office. 

2. Can this court interfere ? 

The court of King’s Bench will not admit to bail a person 
committed for a contempt. in any other court in Westminster 
Hall. 1 Wilson, 300. 

The court of King’s Bench will not admit to bail, or dis- 


State 
vs. 
White. 
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GEORGIA, charge a person for a contempt of an inferior court; in those 

— matters it never interferes. 1 Stra. 567. 1 Hawk. (old 
ore Ed.) 112, 413. 

State The inferior court, acting as a court of ordinary, bears the 

aay same relation to the Superior Court, as the court of Common 

—- Pleas does to the court of King’s Bench, and if an interposi- 


tion will not take place in the one case, it cannot in the other. 


The constitutional power of the superior courts to control 
the errors of inferior judicatories is not denied; but as the 
doctrines of contempts are borrowed from the British au- 
thorities, and have always been adopted by this court as con- 
tained in those authorities, we hope the British authorities 


in this case will be exclusively consulted. 


This being a case not only of great expectation, but one of 
the first impression in this district, the judge said,that he would 
not give an immediate decision, but endeavour to obtain the 
opinions of the other judges. In the meantime the prisoner was 
ordered to be bailed de die in diem, until he was notified of the 


preparation of the court, to deliver its judgment. 
Cur. adv. vult. 


June 16, 1807. 


The opinion of the court was now delivered, by 
Jones, Judge : 


Upon the return of the habeas corpus the counsel for the 
prisoner moved, that he be discharged, or that he be bailed, 


to answer any charge that may be preferred against him. 


In support of the motion it was contended, 

1. That ¢his court, in virtue of the general and superintend- 
ing jurisdiction with which, by the constitution, it is invested, 
over all inferior judicatories, can interpose and control, and 
is bound, upon application, to interpose, and control the pro- 


ceedings of such inferior judicatories, in all cases where such 
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proceedings are violative of the constitution and laws of the GEORGIA, 


state. 
2. That even in England, the doctrine, that one court will 


not interfere to discharge a person committed for a contempt 


by another, is only true where such other court is of equal 


or superior dignity. 

3. That this commitment is not be considered as a com- 
mitment for a contempt, because it concludes, for ‘‘ safe cus- 
tody ;’’ but if so considered, such conclusion violates it, 

4. That if considered as a commitment for a contempt in 
disobeying an order of court, it may be discharged by show- 


ing that such order is illegal. 


5. That the order of the 4th May, 1807, (@) is illegal, 
because, 

1. The justices of the inferior court have thereby appoint- 
ed an officer not known to the existing laws of this state. 

2. They have thereby required the clerk of the court of 
ordinary, to surrender up the records, and other papers 
attached to his office, without having removed him from such 
office, if they had the power so to do. 

3. The person so appointed to receive the said records 
under the order of the said justices, was not legally authoris- 
ed to receive them, since, if his appointment was legal, he 
was neither commissioned nor qualified. 

4. Edward White, having been commissioned by the gov- 
ernor, although appointed by the justices, and no period 
being given by law for the determination of his office, is enti- 
tled to hold the same during good behaviour; or, if during 
pleasure, during the pleasure of him by whom he is commis- 
sioned, and is not, therefore, liable to be removed by an or- 


der of the justices of the inferior court. 
For all which reasons the said order is illegal. 
5. That the commitment is illegal, because no opportunity 


(a) The attaehment was founded upon a disobedience to this order. 


Chatham Co. 
JUNE, 1807. 
—_—_o_ 

State 


vs. 
White. 
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was afforded to the prisoner to purge the contempt alleged 
against him in the warrant of arrest. (0) 

6. That the commitment is not founded on sentence or 
judgment. 

7. That the Superior Court, under the constitution, to 
review sentence, if there had been one in this case. (c) 

8. That if it had not jurisdiction generally, yet it has in this 
case, because it involves a jurisdiction which belongs exclu- 


sively to this court. (c) 


And against the motion it was contended, 


1. That the court of ordinary is a court of record, and 


has a right to punish for contempts. 


2. That the court of king’s bench will not interfere to dis- 


charge a person committed, for a contempt, by another 


court, when such other court is of equal or superior dignity. 
Therefore, the Superior Court will not interfere in this 


case. 


(6) Mr. Attorney General did, in the court below, exhibit the follow- 


ing interrogatories : 


*‘Interrogatories to be administered to Edward White, Esq., charged 
with a contempt. 

‘*1, Did you refuse to deliver to Thomas Bourke, Esq., the keeper of the 
records of the court of ordinary, the records, papers, and documents, ap- 
pertaining to said court, and which had been in your possession as late 
keeper of said records ? 

‘*2, Did vou, without the permission of the said court of ordinary, 
remove a part of the said records, papers, and documents, from their 
place of deposit ; and what was your intention in doing so?” 

These interrogatories were, however, withdrawu, in consequence of 
an opinion expressed by their honours, the justices, that the flagrancy 
of the contempt superseded the neccssity of this mode of proceeding. 

(c) The clauses of the constitution referred to, are these, in the 3d 
article of the constitution, section 1. ‘‘ The Superior Court shall have 
final and exclusive jurisdiction in all criminal cases: ’’ and ‘‘ shall have 
power to correct errors in inferior judicatories by writs of certiorari.” 


Marb. and Crawf. Dig. p, 27. 
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3. That by the 6th section of the third article of the con- GEORGIA, 


stitution, the court of ordinary having the power to appoin 
a person to take care of the records, it had, therefore the 
power to remove, at pleasure, notwithstanding the clerk is 
commissioned by the governor.(d@) 


t Chatham Co. 


JUNE, 1807. 


State 
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4. That no civil right can be investigated upon a return ————— —— 


to a habeas corpus. 


The question being one of delicacy and importance, affect- 
iug the powers of the court of ordinary, and the rights of the 
clerks of the said courts, I took time to consider of it, and 
advise with the judges of the Western and Middle Districts, 
in order to establish a decision, as might be considered as 
settling the principle. 

The prisoner was in the meanwhile bailed to appear from 
day to day. Some delay has necessarily arisen from the 
distance at which the judges reside from this place. Their 


opinions have however at length been received, and duly 


considered. 


In order to determine, upon the motion submitted by the 
prisoner’s counsel, it appeared to me important first to de- 
cide: 

Whether, the court of ordinary is a court of record, or, 

Whether it be considered as having only the powers of 
the ecclesiastical courts in England, which are generally ta- 
ken to be not courtsof record. For whether the Superior 
Courts would judge of a contempt committed in the court of 





(d) ‘‘ The powers of acourt of ordinary or register of probate, shall 
be vested in the inferior courts of each county, from whose decisions 
there may be an appeal to the Superior Court, under such restrictions 
and regulations, as the general assembly may by law direct; but the 
inferior court to vest the care of the records, or other proceedings therein, 
in the clerk, or such other person as they may appoint, and any one or 
more justices of said court, with such clerk or other person, may issue 
citations, and grant temporary letters, in time of vacation, to hold 
until the next meeting of the said court; and such clerk, or other per- 
son, may grant marriage licenses.’”’ 6 Sect. 3 Art. of the Constitution. 
Marb. and Crawf. Dig. 28. 
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ordinary or not, depended much, in my opinion, upon a de- 
termination of this point. 

It appears then by the constitution, art. 3, sect. 6, ‘‘ The 
powers of a court of ordinary, or register of probates, shall be 
vested in the inferior courts, in each county.”’ 

These courts being courts of record established by the 
constitution, have the power to inflict punishments at the 
discretion of the court, for all contempts of their authority. 

All courts of record, (even the lowest,) may commit for a 
contempt, and without this power no court could possibly ex- 
ist. The law upon this subject is of immemorial antiquity, 
and there is not any period, when it can be said to have ceas- 
ed, or discontinued. 

All courts of record have a discretionary power over 
their own officers, and are to see that no abuses be commit- 
ted by them which may bring disgrace on the courts them- 
selves. And all officers of courts of records, are punisha- 
ble for disobeying the commands of such courts, or otherwise 


misdemeaninug themselves in their offices. 


In proceedings for contempts, if the return shows a good 


cause of commitment, it will be valid though it may want 


form. 

This court will not therefore discharge persons, commit- 
ted for a contempt of the inferior courts; aud especially 
this court, will not discharge or admit to bail officers of such 
inferior courts, committed for a contempt against them. 

I give no decision on the other points. 

For these reasons, it is ordered that the prisoner be 


remanded. 
Charlton, A. G. 
Harris, and for the state. 
Bulloch, 


Noel, 
Davis, and for the prisoner, 
Berrien, 
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Major White, having afterwards complied with the terms 
imposed on him by the justices of the inferior court, he was 
discharged from his imprisonment by an order of that court. 


He then applied for and obtained, from the judge of the Su- 


yerior Court, a rule toshow cause, why a mandamus should 
] y 


not issue to restore him to the offices, from which he has 
been removed, by the justices of the inferior court. Vide 
Min. Sup. Court, Let. F. p. 372. 

Cause was ordered to be shown on the first day of the en- 
suing term in January. In the meantime, however, the 
legislature interposed, and, by an act of the general assem- 
bly, restored him to the office of clerk of the court of ordina- 
ry, and escheator of the county of Chatham, from which he 
had been removed by the justices of the inferior court. The 
rule for the mandamus being thus abandoned, the question, 
Whether the court of ordinary can remove their clerks at 
pleasure, notwithstanding his commission from the executive, 
remains judicially unsettled ; as, also, Whether the legisla- 
ture can review the proceedings of the court, and restore to 
office, under all the circumstances of this case; particularly 
as a mandamus appears to be the clear remedy under the 7th 


section of the 3d article of the constitution. 
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Minutes of Superior Court, letter F. p. 345. 


EXECUTRIX OF HOUSTON vs. JAMES MOSSMAN,. 


JUDGMENT. 


Ir is stated, that the plaintiff obtained a judgment in the 


inferior court, on the 24th February, 1801, against the late 


James Mossman, on his bond, dated 23d May, 1775, condi- 


tioned for 297 dollars. The judgment was for the penalty, 
the principal, and interest, on that day, amounting to the 
penalty, to-wit, for 5956 dollars and 20 cents. On this judg- 
ment the plaintiff issued execution, and claimed interest on 
the judgment up to the time of payment. This was objected 
to by the representatives of the defendant, and the question 
was referred to the justices of the inferior court of this county, 
at the last termin July. The justices of the court, on hear- 
ing the argument, decided, that the judgment did not carry 
interest. From that decision, the plaintiff appealed, and the 


subject is brought before this court for a final decision. 


Two questions are made: 


I. Do judgments carry interest ? 
2. If they do, is there any thing in this case to take it out 


of the general rule ? 


The plaintiff claims interest on the following grounds: 


1. A judgment is a liquidated demand, and as such, carries 
interest. 
2. It is agreeable to the uniform practice of the courts for 


the plaintiffs to charge and receive interest. 


3. The action is founded in reason and justice. 


The defendant objects : 


1. That the judgment is a final liquidation, and cannot be 


increased by interest. 
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2. That at the time of the entry of the judgment the pe- 
nalty was due, and has since been satisfied ; and the plaintiff 


can go no farther. 


Per Curiam. It isa settled point, that all liquidated de- 
mands carry interest. A judgment is a liquidated demand of 
the highest dignity. The penalty of the bond, it is said, is 
the utmost of the debt; but when a judgment is passed on it, 
there is an end of the original contract. The bond is merged 
in the judgment. ‘There is a new debt created. The 
execution, under our judicial system, keeps the judgment 
alive, and the creditor has it in his power, at any time, until 
the judgment be satisfied, to compel immediate payment. If. 
therefore, there be a case in which a creditor be entitled to 
interest to recompense the delay of payment, the forbear- 
ance on a judgment must certainly entitle a creditor to in- 
terest. It has been the uniform custom of plaintiffs to use 
forbearance, and to charge and receive interest thereupon ; 
and the claim is clearly founded in reason and justice. 

The plaintiff in this case is, therefore, entitled to interest 


on the judgment, up to the time of payment. 


Woodruff, for Plaintiff. 


Noel, for Defendant. 
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THomMAsS U. P. CHARLTON, 
Elected Judge of the Eastern District of Georgia, 


November, 1807. 





Minutes of Superior Court, letter F. p. 375. 
Chambers, November 26, 1807. 


JAMES JOHNSTON 
VS. 


J. E. Wuitk, Administrator of ALEXANDER. 
CERTIORARI. 


Charlton, Judge. 

Joshua E.. White, the defendant,in the justices’ court, states, 
in his affidavit and petition, ‘‘that, on the 2d of November, 
1805, he obtained administration on the estate of James Alea- 
ander ; that a few months after, James Johnston made a re- 
turn of a note, given by the deceased to the said /ames 
Johnston, for £4 13s 2d. dated October 21, 1776, and paya- 
ble 20th Nov. following; that in September, 1807, he was 
sued on this note as administrator of Alexander, in the court 
of Sheftall Sheftall, Esq. justice of the peace, by whom a 
judgment was given in favour of james Johnston, from which 
judgment the petitioner appealed, and a verdict also ren- 
dered in favour of Johuston, for the amount of the note with- 
out interest; and that the petitioner opposed a recovery be- 
fore the jury, upon the grounds, that the debt was barred by 
the statute of limitations, and no demand of payment made 
by Johnston, so as to take the case out of the operation of the 
statute.’’ 

Upon these grounds, the petitioner, Joshua E. White, ap- 
plied to the court, and obtained a rule for Sheftall Sheftall, 
Esq. and /ames Johnston to show cause why a certiorari 


should not issue. 
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In obedience to this rule, Justice Sheffalland Mr. Johnston 
have appeared, and contend, that the debt hath not been bar- 
red by the statute of limitations; because James Alexander was 
banished this state by the confiscation act of May 4, 1782, and 
was only released from the pains and penalties of that act, by 
an act of the general assembly, passed December Io, 1803, 
and because James Alexander was, the whole of that time, 
absent, beyond the limits of this state—did not return until 
March or April, 1804, and died in September, of the following 
year, 1805. 

It appears that James dlexander was among the prescribed 
persons on the 4th of May, 1782, and that he and some others 
were taken off the act of confiscation and banishment, by a 
law of the legislature, passed 1oth Dec. 1803. Marb. and 
Crawf. Dig. p. 32. 

Under these circumstances, Mr. /ohuston has committed 
no laches. As a prescribed person, uo action could be 
brought, in this state, against Alexander, between the years 
1782 and 1803 ; because this court cannot suppose, that he 
was within the limits of this state during that interval; and 
computing the time from March or April, 1804, and excluding 
from computation one year, after the letters of administra- 
tion were granted to Joshua FE. White, the statute of limita- 
tions does not consequently attach to tlte case, or bar a reco- 
very. The plaintiff, /ames /ohuston, is entitled to the bene- 
fits of the provisory clause of the act of March 26, 1767, 
(which has been revived) for during the period of time be- 
tween the 4th of May, 1782, and roth of December, 1803, 

James Atexander must be considered as a person beyond seas, 
and his creditors in this state, within the savings of the sta- 
tute. For that period, the law imposed no obligation on the 
plaintiff below, to demand a payment, or to pursue the debtor 
in the country to which his treason had driven him. Marb. 


and Crawf. Dig. 35. Laws of 1806, (extra session) 30. 


I am, therefore, of opinion, that no error appears in the 


judgment and verdict below. 


Rule discharged. 
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Minutes of Superior Court, letter F. p. 378. 
Chambers, December 21, 1807. 
STATE vs. JOHN PLIME and JOHN VESSEL. 
HABEAS CORPUS. 


By the Court. 


Ir appeared, on the return of this Habeas Corpus, that 
the prisoners, John lime and John Vessel, two seamen, who 
had signed a contract, had been committed for desertion from 
their respective vessels, by a justice of the peace, pursuant 
to the act of Congress. A motion was made for their dis- 
charge, upon some objections to the formality of the warrant 
of commitment. 

The act of Congress makes it lawful for any justice of the 
peace to issue a warrant, upon complaint of the master of the 
ship; and if it appears, that the seaman has signed a con- 
tract, and that the voyage is not finished, and that the sea- 
man has absented himself without leave, he shall be commit- 
ted to the common prison, until the vessel shall be ready to 
proceed to sea, or till the master shall require his discharge. 
Laws of U. S. vol. I. p. 142. 

The proceedings of the justice appear to be regular under 
this act; and though this court hath not denied the benefit 
of the writ of habeas corpus, yet it is conceived, that it pos- 
sesses no jurisdiction in the present case. The powers given 
to the justice and master are derived from the law of the 
United States, and whether exercised properly or improper- 
ly, by the one or the other, is not a subject for the investi- 


gation of ¢his court. 


Prisoners remanded. 
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Minutes of Superior Court, letter F. p. 418. 


January Term, 1808. 


EDWARD LLOYD vs. WILLIAM SMITH. *— 


JUDGE. 


Thomas U. P. Chariton, now one of the Judges of the Su- 
perior Courts of this state, and presiding in this court during 
the present term, having, when a member of the bar, been 
retained as of counsel for the defendant, William Smith, it 
is contended, that that is a species of interest contemplated 
by the act of the General Assembly, authorising the interpo- 
sition of the justices of the inferior court, in all cases where 
the judge of the Superior Court is a ‘‘ party, or interested.”’ 
Laws of the General Assembly. 

A rule was granted to show cause why the justices of the 
inferior court should not be requested to attend and preside 
in the trial of this case. 

In showing cause, the counsel for the defendant objected 
to the interposition of the justices of the inferior court ; 

1. Because the law was unconstitutional. 2. Because the 
interest contemplated by the act was not an abstract bias re- 
sulting from the feelings of a retained attorney, but such an 
interest as is created by an ultimate participation in the dam- 
ages, or property recovered by the verdict of a jury. 

In support of the rule it was urged, that the law was not 
unconstitutional, 1. Because it did not interfere with any 
exclusive power delegated by the constitution to the Supe- 
rior Court, but only authorize an intereference of the justices 
of the inferior court, in cases where the jurisdictions pos- 
sessed a concurrent authority; and, 2. Because the interest 
contemplated in the act was such an interest as was calcu- 
lated to bias the mind of the judge, or to produce a preju- 
dication which would result from his having received a fee 
as counsel for one of the parties. 
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By the Court. 

My first impressions were with the plaintiff’s counsel, 
and under the influence of those impressions, I intimated at 
the last Superior Court, of Bulloch county, that I would feel 


no difficulty in requesting the attendance of the justices o 


—the inferior court in cases like the present. I then conceiv- 


ed, that where the judge had acted as an attorney, and re- 
ceived a fee from one of the parties, it would or might cre- 
ate an interest in his mind and feelings incompatible with an 
unprejudiced, impartial discharge of his duty, and that 7/ such 
might be the result, it wasan ‘‘ interest’’ intended to be guard- 
ed against by act of the General Assembly. 

The decision in Bulloch was not then, nor has it been 
since acted upon ; and as I discovered that it had not given 
general satisfaction, I consented to grant the present rule, in 
order that I might avail myself of the advantages which al- 
ways accompany the arguments of my learned brethren of 
the bar. 
I am vow of opinion (and that opinion, with the exception 
of counsel for the plaintiff, is concurred in by this bar,) that 
the term ‘‘ zzterested’’ ought not to be taken in its common 
acceptation, or as used by philologists, but that it must re- 
ceive a legal and technical import,—an import having a re- 
lation (as it was emphatically observed by my brother Harris) 
to ‘ pounds, shillings, and pence ;’’ that is to say, an advan- 
tage to be derived, or more properly, a right to be establish- 
ed, and last, by the verdict of a jury, Such an advantage. 
or such a right, asa ‘‘ party’’ to the action expects to gain, 
or to be deprived of. ‘The agency of attornies, and the fees 
they may have received, repel the idea of such an advantage 
or such a right. 

Having decided on this point, an opinion on the constitu- 
tionality of the law, becomes unnecessary; and I am glad 
that it is so; for, although I should not hesitate giving an 
opinion on that point, when the principles of justice and the 
case may require it, yet I shall always avoid a conflict with 


the legislative department by voluntary declarations. 
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Minutes of Superior Court, letter F. p. 420. 
HORSKINS vs. WILLIAMSON. 


EXECUTOR AND ADMINISTRATION. 


The petition of the plaintiff stated, that the defendant, 
John G. Williamson, is the surviving executor of Bartholomew 
Waldberger: that B. Waldberger, in his life time, gave a 
bond to Henrietta B. Jones and Frances Fox, in their lives 
executrixes of one Henry Bourquiu, for the sum of £1000: 
that H. B. Jones survived Frances Fox, and that the debt has 
not been paid to the present plaintiff, who claims the right 
to recover it as administratrix de bonis non, and with the will 
annexed of H. B. Jones, the surviving obligee. 


To this action the defendant’s attorney plead in bar, ‘‘ that 
the said bond, and cause of action accruing thereon, devolv- 
ed on the said H. B. Jones and Frances Fox, as executrixes of 
H1. Bourquin, and that the said bond can only be sued by the 
executor or the administrator of the will annexed of Henry 
Bourquin, and not by the administratrix of H. B. Jones.” 

In support of this plea, it was argued as a principal objec- 
tion to the action in its present shape, ‘‘ that if the present 
administratrix recovers the amount of the bond, it will be 
assets in her hands for the debts of the zutestate ; whereas it 
appears on the face of it, and by the declaration, to have 
been given to the executors of H. Bourguin, whose heirs and 
creditors are entitled to the proceeds.”’ 

In opposition to a recovery as administratrix of the sur- 
viving obligee, and not as the representative of H. Bourguin, 
the following cases were cited. Doug]. 637. Salk. 306. Skin. 
143. pl. 15. 6 Modern, 290. Ld. Raym. 1072. 4 T. R. 619 
622. . 

Against the plea it was contended, that the true criterion 
for the determination of the question, would be the ascer- 

10 
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tainment of the person to whom this right of action originally 
belonged ; for, if this right of action existed in the life time 
of the first testator, and was vested in him, then the right of 
Hi. B. Jones, the executrix, would be merely derivative, and 


upon her death this derivative right would be transmitted to 


. the administrator de bonts non, as the next representative of 


him from whom it was derived ; but if such right never had 
existed in the life time of the first testator, if it accrued orig- 
inally and not derivatively, to H. B. Jones the executrix, 
then it must pass directly to her representatives, and not to 
the representatives of the first testator, upon this obvious 
principle of law and reason, that the representative cannot 
derive from his principal a right, which that principal did 
not himself possess. Now the bond which is the foundation 
of this action is given to H. B. Jones and Frances Fox, ex- 


ecutrixes of H. Bourguin, the conclusion was then obvious, 


that H. Bourguin in his life time, never had an action upon 


: this bond. 


In support of these positions, and of the right of the execu- 
tor, and his representative, to sue for debts contracted by bond, 
or otherwise, with the executor, and that in such suits it is not 
necessary to specify the interest of the first testator, the fol- 
lowing cases were cited. 1 Wils. 172. 11 Vin. 108. Sect. 7. 
2 Freem. Rep. 139. Chan. Cas. 224. 11 Vin. 108. Sect. 5- 
Vent. 275. Sc. 2 Lev. 100. 11 Vin. 110. Sect. 17. 10 Mod. 
315. 11 Vin. 110. Sect. 16. 6 Mod. 181. 4 Term Rep. 619. 
622. 7 Durn. and East’s Rep. 45. Vern. 94. 11 Vin. Iog. 
Vern. 473. 3 Bacon Abr. 20. 2 Vernon, 362. 


Per Chariton, Judge. 

The strong current of English authorities runs in favour 
of the present plaintiff to recover this bond ; and I think the 
apprehension suggested of its being considered a component 
part of the offsets of the executrix of the first testator, are 
not well founded. 

' he right to maintain this action is one thing, the right to 
the money when recovered is another. The bond is given 
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to H. B. Jones and Frances Fox, executrixes of H. Bourquin, 
it is so stated in the bond. It is not alleged any where, 
that this is a debt due to the surviving obligee in her indi- 
vidual capacity. Where there is the danger of the amount 


of this bond being considered as assets, in the hands of the 


administratrix de bonis non, courts of law as it has been said — 


by the defendant’s attorney, will take notice of trusts, and 
upon this principle have gone so far as to allow pleas, not 
consistent with a bond. In addition to the authority of 4 
Term Rep. 619, 622, the cases of Rudge vs. Birch, 1 Term 
Rep. 622, and Winchester vs. Keely, 1 Term Rep. 619, 
might have been cited. These cases show, that courts of 
law are authorised to guard and protect the beneficial in- 
terest of the cestui gue trust, whenever that interest is con- 
nected with cases, brought properly before them. And, 
therefore, if an apprehension is entertained of an improper 
application of money, which a trustee has been allowed to 
recover in courts of law, they can take the trust under their 
control, and through the medium of the sheriff, direct the 
money in its proper channel; they can prevent a confusion 
of interests, by designating the proper party to be benefited, 
as was done in the case of Winch. vs. Keely. 


If such a latitude is now given courts of law over trusts, 
the fears of the representatives of HY. Bourguin, the first 
testator, should disappear; for the law as well as the cir- 
cumstances of the case show, the capacity of the plaintiff to 
be that of a trustee, and that the beneficial interest is in the 
heirs of the first testator. There cannot be a mistake as to 
assets. The case in 7 T. Rep. does not deny the power of 
courts of law to take notice of trusts. with the restrictions 
mentioned ; but they shall not so far take notice of them, as 
to throw down the barriers established between those courts, 
and the chancery. The principal objection of the defend- 


ant’s counsel, I think, I have now satisfactorily disposed of. 


It remains for me to consider, whether this action should 
have been instituted by the plaintiff, or a representative of 
the first testator. 
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GEORGIA, The cases cited by the defendant’s attorney, prove the 
Chatham Co. sight of the representative of the first testator to control the 


JAN. 1808. 
alee ultimate beneficial interest, but do not controvert the right 
Horskins Of the plaintiff in this action, to recover. The case quoted 


vs. from Douglass is not analogous. The question then could 

Williamson. sis F . 

— not occur, because as the administratrix durante minore. es- 
tate had terminated, no subsequent administration could in- 
terfere with the scz. fa. of the executor. 

The principles in Sa/keld are not apposite, because it does 
not appear that there were conflicting rights, as in the pre- 
sent case. The same observation will apply to the case in 





Raymond. 

But the cases cited by the plaintiff's counsel are conclu- 
sive, and with a substitution of bond for note, one case is in 
point. 10 Mod. 315. Betts vs. Mitchel. 

The case of Jenkins vs. Plume, 6 Mod. 181, establishes 
this doctrine, ‘‘that when executor recovers in a case, in 
which he need not name himself as executor, and dies intes- 
tate, his administrator shall sue executor, and not the admin- 
istrator de bonis non."’ 

And it appears, if a bond is given, or a note made to tlie 
executor, for an antecedent debt, due to the testator, the ex- 
ecutor may sue in his individual capacity, and that the men- 
tion of his derivative capacity is surplusage, not affecting his 
right torecover. 1 Rolls. Ab. 602. 1 Esp. 217. 


ee 


If, upon this principle, therefore, Henrietta B. Jones, as 
surviving obligee, had a right to maintain this action in her 
) individual capacity, surely that right can be delegated to no 
other person than the person who represents her estate. 
And this court will take care that the trust is properly dis- 
charged. 


Plea overrnied. 


Noel and Berrien, for Plaintiff. 
Harris, for Defendant. 
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Minutes of Superior Court, letter F. p. 460. 


CALLAHAN vs. ADMINISTRATOR and ADMINISTRATRIX of 
THOMAS and WILLIAM SMITH. 


ADMINISTRATION. 


By an order of the 9th January, 1806, administration on 
the estate of Thomas and William Smith was grauted by the 
court of ordinary unto Susan M. Smith, widow of William 
Smith, and Joseph Welscher, a creditor of Thomas Smith. On 
the 5th February, the court, being notified of the death of 
Joseph Welscher, one of the administrators, directed a settle- 
ment of his accounts by his attorney, and the administration 
bond of the said William Welscher to be cancelled. On the 
6th of April, 1807, a vacancy in the administration was de- 
clared to have taken place, and that the qualified administra- 
trix, Susan M. Smith, had not given the bond and security 
that could be approved of by the court ; onthe 13th August, 
Alton Pemberton, gave the security required by the court, and 
was joined in the administration with Susan M. Smith. And 
by an order of the 3d March, 1806, letters ad colligendum 
which had been granted to William Callahan, and Susan M. 
Smith were revoked. Actions were instituted against Alton 
Pemberton and Susan M. Smith upon the supposition, that 
the year given by law to administrators had expired, <s the 
time ought to be computed from the 7th July, 1806, when 
letters of administration were granted to Joseph Welscher and 
Susan M. Smith, the former administrator and administratrix. 
It was now contended by the counsel for Alton Pemberton and 
Susan M. Smith, that the administration formerly granted to 
Susan M. Smith was suspended and revoked by the court of 
ordinary on the 6th of April, 1807, and that the administra- 
tion from that period, was never complete or efficient, until 
the 13th August, 1807, and upon these grounds a motion was 
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GEORGIA, made to dismiss the actions brought against the present ad- 
yoy ministrator and administratrix, one year not having expired 
.. 2 5 
from the granting of the administration. 
—_——v—a— 
Callahan 


mee Charlton, Judge : 
Admr. and 


Admx. of The requisites of the law not being complied with, the 
Tho. and Wm. 
Smith. 


courts of ordinary certainly possess the power of revoking 
~~ administrations, or of declaring them vacant. 

An administration cannot be recognised as completely ef- 
ficient and operative, until the security shall have been given 
which the court of ordinary may require. This appears 
never to have been done by Susan M. Smith: the virtual 
revocation of the court of ordinary was therefore founded 
upon a correct principle. If the security had been given by 
Susan M. Smith, to the extent required of her by the court of 
ordinary, I would consider the present administration as a 
continuation of the former, and would therefore compute the 
time from the 7th July, 1806; but the former administration, 
so far as it relates to Susan M. Smith, never having legally 
and efficiently existed, I am of opinion, that the granting let- 
ters of administration to A/ton Pemberton and SusanM. Smith, 
was the commencement of a new and different administration; 
and they consequently should be allowed one year from the 
13th August, 1807, at which time they had complied with all 
the requisites imposed upon them by the court and the law. 

It is therefore ordered, that actions brought against Alton 
Pemberton and Susan M. Smith, administrator and adminis- 
tratrix of Zhomas and William Smith, returnable to the 


present term, be dismissed. 


Lawson, Davis and Berrien, for Plaintiff. 


Mitchell and Bulloch, for Defts. 
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Minutes of Superior Court, letter F. p. 460. 
M’CASKILL vs. M’CASKILL. 


CERTIORARI. 


Charlton, Judge. 

‘THE last will and testament of Donald M’ Caskill being of 
fered for probate by the court of ordinary, that court con- 
ceiving that the will exhibited some appearance of fraud or 
forgery, referred it, together with certain affidavits, to Mr. 
Attorney General. A bill of indictment was preferred against 
Samuel Kingsley, the subscribing witness, who was charged 
with forgery. Kingsley was tried and acquitted, and the jury 
in addition to the verdict of-‘‘not guilty,”’ gave it as their 
opinion, that the signature to the will ‘“‘ was the handwriting 
of the testator.’’ After this trial Abigail M Caskill, the exe- 
cutrix, renewed her applications for the establishment of the 
will, and upon the refusal of the court of ordinary to recog- 
nise it as the last will and testament of Donald M’ Caskill, her 
testator, exceptions were taken to the determination of the 
court, and a certiorari granted. ‘The question now for the 
opinion and decision of the court is, whether there has been 
such an error in the judgment of the court below, as to re- 
quire the superintending constivutional power of this court, 
by the writ of certiorari. 

It is objected by Lawson, attorney for Affy M’ Caskill, cav- 
eator, and sister to the testator, that the executrix should 
have entered her appeal. That the decision of the court 


below cannot be affirmed or reversed by any determination 


of this court on certiorari. 

The 6th section of the 3d article of the constitution de- 
clares, ‘‘there may be an appeal from the decision of the 
court of ordinary to the Superior Court, under such restric- 
tions and regulations as the General Assembly may by law 
direct.”’ This section, so far as it relates to the subject of 
appeal, was carried into effect by an act of the General As- 
sembly, passed December 7, 1805. 
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GEORGIA, The decision of the court of ordinary, to which exceptions 
ae were taken, appears to have been on the rst of March, 1802. 
, It was therefore not in the power of the executrix to pur- 
M’Caskill Sue her remedy by appeal; the mode not having been de- 
ai Soe signated by the legislature. But if the section of the con- 
—_—_——-- stitution had been carried into effect by an act of the Gene- 
ral Assembly, antecedent to the 1st of March, 1802, still the 
writ of certiorari would have been the proper remedy for 
the correction of the error in the inferior judicatory. The 
constitution places the writ at the disposal of a party, who 
supposes an error to have been committed in the court be- 
low ; and it cannot be innovated upon, or superseded by any 
legislative measures. The party has now his election, either 
to apply for a certiorari upon the basis of error, or to ap- 
peal. The judgment of this court upon the first must be 
error, or no error, upon the latter an affirmance or reversal 

of the inferior judicatory. 

In the present case it appears to this court, that the court 
of ordinary committed an error, by their decision of the Ist 
of March, 1802, in rejecting the application of Abigail M’ Cas- 
Atll, for the establishment of the will of the testator, Donald 
M’ Caskill. ‘This application was originally rejected, under 
an impression of that court that the will was a forgery; and 
for the ascertainment of that fact they directed an issue. It 
was tried in the solemn form of an indictment, and the fact 
of forgery repelled by the acquittal of Azugsley, and the spe- 
cial declaration of the jury. This fact being ascertained in 
he only manner it could have been ascertained, should not 
again have been suggested as a difficulty to the establishment 
of the will, unless the court were satisfied as to the insanity 
of the testator, which does not appear in the transcript pre- 
sented to this court. Either party will be entitled to an ap- 


peal from any future decision of the court of ordinary on this 


case. 
Proceedings remanded. 
Lawson, for the certiorari. 


Cuyler, against it. 
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Ex parte Paul, GRIMBALL. 


IN EQUITY. 


THIS was a bill in equity, stating, that several judgments 
had been obtained at law, against the complainant, Paul 
Grimball, for nearly 5000 dollars, while he had a judgment 
in his favour for 8000 dollars, suspended by an appeal ; that 
executions had been issued against him, and a sale threatened, 
which, if it took place, would prove ruinous to the complain- 
ant, inasmuch as nearly double the property would be sacri- 
ficed now, at a forced sale, which it would have required only 
four months ago, to pay these judgments; and praying an 
injunction to delay any farther proeeedings at law for the 
present. 

The case was argued on the 7th inst. Leake, the com- 
plaint’s solicitor, stated, that the bill sought relief on two 
grounds. 

I. Equity will relieve on grounds of public utility or con- 
venience; because a national measure (the embargo acts) 
ought not to produce individual ruin, when this court can 


prevent it. 


2. Equity ought to relieve, from the peculiar situation of 
the party; because the plaintiff was deprived at law of a 


rightful advantage. 

Lawson and Stites, for plaintiffs in execution, opposed the 
injunction, principally on the ground, that it could not issue 
from the apprehensions of the party; that no levy and sale 
was yet ordered ; and that the complainant ought to give se- 
curity before the relief prayed for could be obtained. 
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GEORGIA, Charlton, Judge. 


Chatham Co. eS . . - ° : 
hone, aie, The complainant in this bill states, that executions have 


—— been issued against his property, and a levy and sale mena- 


Kx parte ced; that if a sale is made by the sheriff, at this time, when 
Grimball. 


the pecuniary embarrassments, occasioned by the embargo 
acts, are so general and distressing, it will involve him in ruin, 
as no price, or no fair price can be obtained tor his property, 


and that he has no other means of paying his debts. 


Upon these grounds he applies to the chancery side of this 
court for a writ of injunction, to restrain a sale under these 
executions. I shall not bottom a decision upon the pecu- 
liar circumstances of ¢h7s case only, or as a peculiar case in- 
volving such features of hardships and oppression, as renders 
necessary the interposition of this branch of the court. On 
the contrary, I shall view this as a case in which ad// our citi- 
zens are interested, and as calculated to establish a prece- 


dent for the general benefit. 


I ask the question, Is it not against eguity and conscience ? 
is it not in the highest degree oppressive, to compel the sheriff 
to obey the mandate of a writ of execution, when the facts 
are before the whole public, that the sale of produce, in its 
usual course of traffic, is suspended, or bought up by monied 
men from the necessitous planter, for a song? From the 
planter who must sacrifice his crops to prevent a greater 
sacrifice ; who must sell to obtain provisions (if a cotton 
planter) for his negroes, and necessaries for his family ; who 
must sell for this song, to prevent his negroes (a more valua- 
ble property, and upon whose uniuterrupted labour and in- 
crease the future support of himself and children depend) 
being knocked off under the hammer of the Sheriff, at a price 
far less than half their cash value. Is this picture overcharg- 
ed? is it not rather a correct delineation of the distresses of 
the agricultural interest at this moment? If it is, then relief 
ought, somewhere, to be found. 

It has been, and is at this time, a subject of sufficient mag- 
nitude to require one of the extraordinary meetings of this 
legislature, which the constitution authorises. But until a 
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legislative suspension of sales is given to the people, cannot 
relief be afforded by this court ? 

I have given to the power with which the law and the con- 
stitution have invested me, their full deliberation ; and though 
I do not possess all the powers of a lord chancellor, because 
by our local system, the interposition of a jury is required in 
equity cases, yet that system cannot, and does not interfere 
with these matters in chancery, which in their nature must 
be exclusively referred to the discretion of the court. Of this 


nature I consider the application for the writs of injunction. 


An injunction 7s a prohibitory writ, restraining a person 
Srom committing or doing a thing which appears to be against 
equity and conscience. 


This is the simple definition given by one of the elemen- 
tary compilers, and it is sufficiently comprehensive for me to 
adopt it. 

The principal use made of this writ is, to restrain some 
rigorous proceedings at law. 

I shall then consider whether a sale by the sheriff, at this 
crisis of our national affairs, big with calamities, as I have 
described, to the agricultural interest, should be restrained 
as a rigorous proceeding at law, and as a proceeding against 


equity and conscience. 


1. It is a rigorous proceeding in law ? An execution is the 
last stage of our common law proceedings. It places the 
person, or the property of the defendant, at the mercy of 
the judgment of the creditor, who may make his election. 
I am speaking of the execution, of which nothing can be al- 
leged in chancery against its parent judgment. Of this na- 
ture are the executions before us, and they assume the ap- 
pellation of rigorous proceedings, because there is no reme- 
dy at law; and unless a remedy is found somewhere, ruin 
stares the defendant in the face; a ruin not brought on him- 
self by want of probity, or of property in his possession ex- 
ceeding, probably ten times, at a cash valuation, the amount 
contained in the executions, but a ruin brought down on him 
by a necessary measure of the national legislature and govern- 
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ment, which unfortunately obstructed the channels through 
which he had been accustomed to pay his debts, probably 
with punctuality. 

2. It is a proceeding against equity and conscience ? 

This is the broad basis of the writ of injunction. 

It is admitted by both sides, that no remedy can be had at 
common law. When we resort to law, it is expected that 
precedents will have their full weight of authority ; and though 
precedents may militate with that justice which the peculiar 
circumstances of a particular case may require, yet, for the 
sake of general and uniform rules, a judge will seldom devi- 
ate from an established and settled principle to accommodate 
the circumstances of one case, however strong the reasons 
may be to exempt it from the operation of precedent. 


In the case of Doe, 5th Pott. 2 Douglass, 120, lord Mans- 
field is reported to have said, ‘‘the absurdity of lord Lincoln's 
This observa- 


case is shocking ; however it is now law.’ 
tion of his lordship may be selected as the most strongly il- 
lustrative of the authority, given by common law judges, to 
precedent. 

A court of equity is not so trammeled. It is governed by 
uuiform rules of evidence, and though a respect is evinced in 
that jurisdiction for precedents, yet they are seldom permit- 
ted to stand in the way of the particular circumstances of 


each case. 


A lord chancellor of Great Britain is almost as omnipotent 


as parliament. Give him but a strong hold on an equitable 


principle, and he will be sure to substitute the zz¢ention of an 
act of parliament for its /e¢éer ; he will push aside precedent 
for abstract honesty. What are the many cases in the equity 
reports, on the statutes of frauds and perjuries, but indirect 
repeals of the plain and literal requisites of that all-impor- 
tant statute ? 

It is only necessary to advert to the nature of law and 
equity to account for the latitude of power given to the 
latter. 

The /aw is stubborn and unbending. It marks out for 
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itself a course from which no fascinations can illure, no ob- GEORGIA, 


stacles impede. 

It neither looks to the right nor to the left. It neither re- 
lents nor forgives. It issues its mandates, and will be obey- 
ed ; it takes into view no consequences. 

‘“* Fiat juititia’’ is its maxim, whether contemplating its 
operation upon a nation, or upon an individual. 

We perceive at once, that such should be the nature and 
effects of law; they necessarily result from that indiscrimi- 
nating and eternal justice, upon which the common law is 
founded. 

Our ancestors felt, as we have felt after them, the neces- 
sity of some tribunal, armed with the attribute of alleviating 
the inexorableness of the law. This tribunal is called a 
court of equity, whose decisions are guided by the particular 
circumstances of the case. 

This court of equity lends mercy to the law, and steps in 
as a kind mediator between rigid justice, as established by 
the artificial institutions of society, and that justice which 
traces its origin to the laws of nature, and of God. 

In cases like these before me, the law places every thing at 
your disposal. It holds out to you the means of rioting upon 
the spoils of your neighbor, your debtor, or the commu- 
nity. 

The nation, in order to redress itself for outrages on its 
sacred rights, imposes distresses on its own citizens. These 
distresses are the deprivation of those means which hereto- 
fore poured wealth or Competence into the lap of the plan- 
ter. 


His ostensible wealth is, however, now the same. He 
shows you his cotton, his rice, and his negroes. He proves 
to you that his property has even greatly accumulated since 
he engaged to pay your debt; but to pay that debt zow he 
tells you that he is unable, unless a sale is directed by the 
sheriff, the consequences of which would be a payment to 
you of fourfold; for a sale of his property now, would 
amount to diminution of quadruple its intrinsic and just 
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value, and in that ratio less than it would have sold for at 
market previous to the embargo. 

How immense, and at the same time how unrighteous, are the 
advantages which the creditor derives, if he himself become 
the purchaser, and pay with his judgment! How much more 
unrighteous and against conscience is a purchase under these 
circumstances by a capitalist, who, with his ready money, 
speculates upon the misery and the ruin of the unfortunate 
debtor ! 

Time has not been allowed me to search for apposite cases 
in the books. I do not recollect, at this moment, any cases 
reported in the Zug/ish authorities involving the principles 
of the cases before us. 

I shall, therefore, bottom my decision upon the abstract 
grounds, that cases of this description involve hardship and 
oppression ; that they are against equity and conscience ; 
that they are promotive of injury to the public; that they 
enable monied men to accumulate usurious wealth ; and that 
they tend to convert a jus/ and salutary measure of the gov- 
ernment, into an engine of political disaffection, through 
the medium of distressed and persecuted debtors. 

Let the writ of injunction therefore issue, to stay sales 
upon these executions, until the first day of September next, 
the claimant depositing with the sheriff, when required to 
meet the day of sale, sufficient property, the valuation of which 
to be ascertained by the price at market three months pre- 
ceding the embargo act. 


Leake, in support of motion for injunction. 


Lawson and Stites, against it. 
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Minutes of Superior Court, letter F. p. 521. 


May 5th, 1808. 


Ex parte JOHN CAIG, an applicant for Administration. 


CERTIORARI. 


By the Court. 

John Caig’s application for administration on the estates 
of Robert Smith and Alexander Gillen was rejected by the 
court of ordinary, as appears from the exemplification of the 
proceedings of that court, upon the ground, that the instru- 
ment, or bond, was barred by lapse of time. (Mr. Caig ap- 
plied for administration as principal creditor, and predicated 
that application upon a bond which appeared to be barred 
by the statute of limitation. (@) The application should not 
have been dismissed upon that principle, for it was not com- 
petent for the court below thus to destroy the remedy by 
action, which the applicant might have possessed. That was 
a subject of ulterior investigation, which could not take place 
before the court of ordinary. 


The case is theretore remanded, in order that adminis- 
tration may be granted to the applicant. 


Harris, for Certiorari. 





(a) The words in the parenthesis do not appear in the decision, but itis 
here inserted, in order that the ground of dismissal may be more clear- 
ly understood. 
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Minutes of Superior Court, letter F. p. 518. 


May sth, 1808. 


HURON vs. HURON. 


-GARNISHEE. 


In this case returns were made by garnishees residing in 
different counties, and upon motion of Davis and Berrien to 
enter up judgment against them for the amount of their re- 
turns, it was objected by Harris, for the garnishees, in arrest 
of this motion, that the 3d section of the attachment law was 
unconstitutional, because no person could, (except in the 
case of joint obligors,) be sued out of the county in which he 
resided: and these garnishees resided in the county of Rich- 


mond. 


By the Court. 

The constitution directs, that the party shall be sued 
in the county where he resides; but this constitutional priv- 
ilege applies to original actions which clearly designate the 
parties, plaintiff and defendant. It does not interfere with 
those incidental remedies, which necessarily result from the 
exigencies of the original action. A bill may be filed in 
equity to procure testimony in aid of the bill original (or for 
other collateral purposes,) against a person not a resident of 
the county. This is mentioned for the purpose of illustra- 


tion, and the present case may be assimilated to it. The 
garnishee is not a party, in its technical acceptation, he can- 
not be recognised as a defendant. He is called a ‘‘third 
person ’’ by the attachment act: and by the process served 
upon him, he is merely required to surrender to the attach- 
ing plaiutiff (creditor) property which may enable the plain- 
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tiff to derive a benefit from his action. None of tbe rights 


of the garnishees are so implicated as to require a trial of 


his vicinage. ‘The attachment served upon him is therefore 
incidental, or auxiliary to the original action, and does not 
fall under the constitutional privilege given to defendants. 


Davis and Berrien, for Plaintiff. 


Harris, for Garnishees. 
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SAME vs. SAME. 


It appearing to the court that the following persons, viz. 
A. Lorcy, R. W. Groves, A. Simonet, T. Mendenhall,A. Delan- 
noy, M. Reingeard, and L. Barrie, who were duly summoned 
as garnishees, have severally made returns, admitting that 
they were indebted to the defendant at the time of service 
of the attachment, in the sums therein specified. 

On the motion of counsel for plaintiff, it is ordered, that 
the plaintiff have leave to enter up judgments against the 
said garnishees severally for the amount by them respec- 
tively admitted to be due at the time of service of the attach- 
ment, 

It further appearing to the court, that two thonsand eight 
hundred and eighty-six dollars and eighty cents, now remain 
in the clerk’s office of this court, being nett amount of sales 
made by order of this court of property levied on under this 
attachment: It is ordered, that the same be paid over to 
the plaintiff in attachment, or his attorney, without delay. 


And it further appearing to the court, that Samuel Wzl- 
liams, B. Maurice, H. Ross, M. Nazaret, and Charles Machin, 
who were summoned as garnishees in the above cause, have 
severally made default, and have failed to make their re- 
turns on or before the first day of this term, in conformity 
with a rule of this court, made in the term of January last, 
and due proof of the service of the said rule being made to 
the satisfaction of the court: It is ordered, that attachments 
as for contempt do issue against the said several garnishees. 


Davis and Berrien, for Plaintiff. 


Harris, for Garnishees, 
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Minutes of Superior Court, letter F. p. 521. 


May 6, 1808. 


ADMINISTRATOR OF STRAFFIN 


Us. 


THOMAS and ROBERT NEWELL. 


CHARTER PARTY. 


THIS was an action of covenant brought upon a charter 
party, signed and sealed thus,—‘‘ 7homas and Robert Newell.” 
A verdict has been rendered for the administrator, and a mo- 
tion is now made to arrest the judgment, upon the ground, 
that one partner cannot execute a deed to bind the other. 


Charlton, Judge. 


The point for the decision of the court is, whether one 
partner can bind another by deed ? 

The general principle of the law is, that all partners are 
bound by what one of them does in the course of the busi- 
ness; for guoad hoc, each partner is considered as the au- 
thorised agent of the rest, and all are respectively implicat- 
ed, and each becomes liable to the fullest extent, in such 
trade or business. Law or Part. 105. Davies’ Bank Law, 8. 

It is said that partnerships embrace only chattle interests, 
and the free disposition of these requires not the solemnity of 
deeds or indentures. The right of ove to bind the interests 
of all is wisely restrained within the limits of personal estate, 
and it is with a view to this, that partners are allowed to bind 
each other by deed. Amer. Lex Mer. 437. 

It is also laid down in the case of Gerard vs. Basse, 1 Dal- 
las Rep. 119, that ‘‘one partner cannot execute a deed for 
another.”’ 

But the case principally relied on by Davis and Berrien, is 
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Harrison ws. Jackson, 7 T. R. 207, where it is said by lord 
Kenyon, C. J. ‘‘ that the law of merchants is part of the law 
of the land. And in mercantile transactions, in drawing and 
accepting bills of exchange, it never was doubted, but that 
one partner might bind the rest. But the power of binding 
each other by deed, is now, for the first time, insisted on ex- 
cept in the wisi prius case cited, the facts of which are not 


sufficiently disclosed to enable me to judge of its propriety.”’ 


I have given to this case, and to all others I have had an 
opportunity of inspecting on this subject, the most attentive 
investigation, and whilst I assent to the general propositions 
of lord Kenyon and of Shippen, I do not conceive that they 
apply to the mercantile transaction of a charter party. It 
does not say in this case of 7 Term Rep. upon what kind of 
agreement covenant was brought, and I can find no cases of 
actions upon charter parties where the question was directly 
involved, as it relates to the signature of the partners; but 
there is a case in point as to the liability attached to both or 
all of the owners of a ship by the signature and seal of one. 
It is thus stated in Beanes’ Lex Mercatoria, who cites 2 Rolls. 
Abr. 22, ‘‘if an indenture of charter party be made between 
A. and B. owners of a ship of the one party, and C. and D. 
merchants of the other part, and A. only seals the deed on the 
one part, and C. and D. onthe other part ; but in the indenture 
it is mentioned that A and B. covenant with C. and D. andC. 
and B. covenant with A. and B. Inthis case A. and B. may 
join in an action vs. C. and D. though B. never seals the deed, 
for he is a party to the deed, and C. and D. have sealed the 
other parts to B. as well as to A.”’ Beanes’ Lex Merca. 133. 


If one of the freighters or owners of a ship, who are guoad 
hoc partners, can bind the other by his seal, a fortiori, the 
signature and seal of one merchant then can bind the other 
in this species of mercantile contract ; because in the one 
case there is only a special, and in the other a general part- 
nership, the principles of which are more liberal and ex- 
tended. 

I bottom my decision upon the broad ground that a char- 
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in the course of trade. The general proposition of lord Ken- 
yon must refer to deeds not'in the course of trade: I mean a 
deed so inseparably incidental, so closely blended with part- 
nerships and mercantile pursuits, as the contract of charter 
party is. A charter parter is as essential in the course of 
trade, as the negotiation of bills of exchange ; and I can per- 
ceive no difference between the exigencies which would im- 
pose a liability in the one case, and destroy it in the other. 
This contract could not have been in the contemplation of 
judges when they decided, that one partner could not bind 
the other by deed. The silence of the books, when it is 
supposed, that many cases might have occurred, affords the 
strongest reason to believe that the deed of charter party is 
not within the general principle stated by Kenyon and Ship- 
pen. ‘The deeds they speak of are those which reach the 
separate estates of the partners, are unconnected with the 
partnership, or have no relation tothe course of trade. A 
charter party has so peculiar a view to mercantile matters, 
and ideas, that all the parties covenanting become liable in a 
given extent, as partners according to the law merchant; 
Law of Part. 89, and like all mercantile contracts, it ought to 
have a liberal interpretation. Doug. 277. I have consulted 
some merchants on this subject, and they inform me, that it 
is customary either to sign the name of the firm, or for one 
partner first to sign his own name, and then add “ for self 
and other partners,’’ mentioning their names. Still, how- 
ever, there is but one seal, and the signature is by one. I 
have also examined a printed precedent, and I find it is sign- 
ed and sealed in the manner of this, which illustrates the un- 
derstanding of writers on the subject. 

The motion in arrest of this judgment is therefore over- 
ruled. 


Davis and Berrien, for the motion. 


Leake, against it. 
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oo Minutes of Superior Court, letier F. p. 351. 523. 
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The State The STATE vs. GEORGE CAMPBELL. 
vs. 
Campbell. 


BLACK ACT. 


THIs indictment is founded upon the 9th Geo. 1, common- 
ly called the Black Act, passed 1722. 

It was moved by Mitchell Bulloch, to quash this indict- 
ment for the following reasons : 


I. Because the statute 9 Geo. I, is inapplicable to our 


country, and contrary to the nature and genius of our go- 
vernment. 





2. Because the statute 9 Geo. 1, was a temporary statute, 
revived and made perpetual by a statute passed long after the 
period when the statutes of Great Britain could have any 
binding efficacy in this state. 

3. Because we have an act passed by our own legislature, 
which sufficiently answers the purposes of stat. 9 Geo. I, so 


far as it relates to malicious shooting. 


Mr. Leake, Solicitor General, in opposing the motion, con- 
sidered, that the stat. 9 Geo. 1, could never be considered as 
temporary statute, for that that statute, and all the inter- 
vening statutes reviving it, down to 24 Geo. 2, which per- 
petuated 9 Geo. 1, was to be taken as one statute, upon the 
principle of the well known maxim of pari mataria: and 
that the crime of malicious shooting at another, was not an 
offence confined to the local relations of any country ; but 
might be incorporated in the system of this, or any other na- 
tion, without any violation of its government or policy. It y 
punishes attempts at assassination. He considered the statue 
of 9 Geo. 1, as it relates tothe crime of malicious shooting as 
part of the statute law of England, adopted at the colonization 
of this state, and as expressly revived by the act of Feb- 





ruary, 1804. 
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Charlton, Judge. 

When the American colonies were /first settled by our 
ancestors, it was held as well by the settlers, as by the judges 
and lawyers of England, that they brought hither as a birth- 
right and inheritance, so much of the common law as was 
applicable to their local situation and change of circumstan- 
ces. But each colony judges for itself what parts of the 
common law were applicable to its new condition, and in va- 
rious modes, by legislative acts, by judicial decisions, or by 
constant usage, adopted some parts and rejected others. 2 
Dal. 394. 

In 1732 this state was settled by James Oglethorpe, and 
the 116 persons who came over from England with him; and 
from that period the colonization of Georgia is to be dated. 
From that period we began to adopt such parts of the com- 
mon and statute laws of England, as were applicable to the 
then relations of the colony. The government of the trus- 
tees assimilated itself, in the tenure of lands, to the feudal 
system, and in that respect deprived our ancestors of many 
of the benefits which they would have derived from the laws 
of England; but the penal code of the mother country was 
still in force to the utmost that it could be applied to the re- 


lations of an infant colony. 


Was the statute 9 Geo. 1, ever in force in this state as a 
colony, a province, or an independent republic? Is it appli- 


cable to our present relations? 


It was observed by Mitchell and Pulloch, that the statute 
of 9 Geo. 1, never could have been in force, because that 
statute, as is discoverable from the preamble and the con- 
text, is founded upon a tender solicitude for the amusement 
and property of the aristocracy of England. It was made to 
protect from the violation or profanation of the people, the 
forest of his majesty or the park of the peer. How then 
could it apply to a country which was but one extended fo- 
rest, In which the liberty of killing a deer, or cutting down 
a tree, was as unrestrained as the natural rights of the deer 
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Campbell. 


whose privileges were to be secured ? 


In this view of the statute, there was nothing left for its 
provisions to operate upon in this state. It was therefore a 
local statute, fit only for the internal polity of England. 


I accede to this construction. It is very evident from the 
reasons stated, that this statute was not applicable to the re- 
lations of the colony at its first settlement, and if not appli- 
cable at that period, its subsequent operation must depend 
upon some legislative or judicial recognition of it, neither of 
which can be found. 

None of our reviving statutes can comprehend it by the 
utmost stretch or latitude of construction. They refer to 
those statutes and principles of English law, which were ap- 
plicable and in force. The intention of the 9 Geo. 1, has 
been sufficiently explained ; that intention is deducible from 


si 2 >the preamble, and the preamble of an act is in general a 


good mark to come at the meaning of the legislature. I am 
disposed, in this case, to resort exclusively to the preamble 
for the intention ; for this law is not only penal to a feudal 
degree, but it is productive of tyranny. I shall give my con- 
sent to narrow the construction. 1 Durn. and East, 49. 

I cannot agree with Mr. Solicitor Leake, that one part of 
this statute can be considered as applicable, and the rest not 
so. Mr. East says, that in the construction of that branch of 
the statute, which refers to malicious shooting at any person, 
or the rescuing any person in custody for that offence, it has 
been holden that it has no relation to the preceding part of 
the clause; and in confirmation of this he cites the case of 
Rex vs. Arnold, 8 State Trials, 290, 213, as approved by all 
the judges. 1 East, 412. 


This rule of demarkation may be drawn by the English 
judges, but it cannot be drawn here; we cannot, as it was 
observed by my brother Mitchell, cull this flower or that 
flower of the English statutory law, and (to pursue the me- 
taphor) make a pleasant bouquet of the whole. 
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We must adopt the statute ev masse, or not at all; legis- 
lative wisdom may select, but judicial discretion cannot. 


I consider, that our own statute is sufficiently penal to 


guard against any personal injury or mayhem which may result 


from malicious shooting, and perhaps the indictment for an 
assault, with intent to murder, may always inflict a punish- 
ment equal to the nature of the offence. ‘This mode of pro- 
secution is recommended in the present case. 
It is ordered that the indictment be quashed. 
Mr. Solicitor Leake, for the state. 


Mitchell and Bulloch, for prisoner. 
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lh ie tia: MEIN, MACKAY & Co. vs. WEST. 


West. 


ACTUS DEI. 


Charlton, Judge. 

It appearing upon the face of the record, that the inju- 
ry upon which this action is founded, was occasioned by the 
storm of September, 1804, a verdict was at this term ren- 
dered for the plaintiffs. And a motion in arrest of judgment 
is now made by Harris, upon the ground, that the injury 
complained of was occasioned by the act of God; and there- 


fore damnum absque injuria. 


This action is founded on the misfeasance of the defend- 
ant, and the only point for the opinion of the court is involv- 
ed in the. question, whether an injury, occasioned by such 
cause as is stated in the record, can be considered as arising 
ex delicto of the defendant. 

Trespass is founded upon a misfeasance, or, the injury 
which is the basis of that action, must be wilful and volun- 
tary. It is a fundamental, and one of the best maxims of the 
law, that the act of God can do no injury. Then what is de- 
uominated the act of God, as contradistinguished in the books 
from the act of man? It is thus defined by lord Mansfeld, 
‘such as would not happen by the intervention of man, as 
storms, lightning, and tempests.’’ 1 Term Rep. 33. 

If such is the definition of an act of God, and if any one of 
those acts which are enumerated in that definition, will ex- 
cuse a common carrier, loaded as he is by the law with all 
the responsibility of an insurer, and for whom the law shows 
very little mercy; so much stronger therefore is the reason 
for applying its benefits to the case of a common person, who 
only impliedly contracts that he will not do an intentional 


wrong. Was it practicable—was it physically possible, for 
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human exertion to repel the accidents which resulted from 
the storm of 1804. Was it not an act of God, irresistible 
in its operation, and above the intervention of man? It cer- 


tainly was an awful interposition of divine energy, which it 


would not only be illegal, but impious to convert into a pe- 
cuniary advantage to one who has suffered from its inevita- 
ble effects. All the cases are with the defendant. It is 
therefore ordered, that judgment be arrested. 


Judgment arrested. 


Stites, for Plaintiff. 
Harris, for Defendant. 
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Minutes of Superior Court, letter F. p. 543. 


ADMINISTRATOR OF STRAFFIN 


THOMAS and ROBERT NEWELL. 


By Charlton, Judge. 

A rule has been granted to show cause, why a new trial 
should not be granted, and Davis and Berrien, in support of 
their motion, show the following causes : 

1. Because the verdict is contrary to law, equity, justice 
and to the evidence adduced. 

2. Because illegal evidence was permitted to go before 
the judge. 

3. Because the verdict was contrary to the direction of 
the court, in matter of law. 

I shall decide upon the second ground only. At the trial, 
the protest of the master of the vessel was admitted as evi- 
dence in chief. Now the protest of the master is not evi- 
dence per se; it can only be used in a court governed by 
the rules of the common law, to impeach the testimony of 
the master himself, or as incidentally corroborative of the 
log-book. There was therefore a misdirection of the judge, 
on this point of the evidence. 

In this case the plaintiff is the administrator of the mas- 
ter, which ought to have suggested an invincible objection to 
the admissibility of the protest. 2 Esp. Rep. 489. 7 D. and 
E. were cited by Davis and Berrien. 

This court is governed by the rules and principles of the 
common law, so far as they are permitted to operate by our 
constitution and laws. The case therefore cited from 1 Dal- 
las, p. 6, militating with those rules and principles, cannot 
be received as authority. 

Rule made absolute. 

Davis and Berrien, for the motion. 
Leake, against it. 
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Minutes of Superior Court, letter F. p. 549. 
June 27, 1808. 


SAMUEI, and CHARLES HOWARD 
VS. 


CORPORATION of SAVANNAH. 


CERTIORARI. 


THE petitioners, Samuel and Charles Howard, obtained a 
rule to show cause why a writ of certiorari should not issue, 
to remove into the Superior Court the proceedings of the cor- 
poration against them, upon the following grounds: 

I. Because from the 1st of May, 1806, to the 30th No- 
vember, 1807, the petitioners could only be required to 


pay a tax of 50 cents, upon the zzvoice price of goods sold be- 


tween the above periods, whereas, by the execution, report, 
and certificate of the officer issuing the same, it manifestly 
appears, that the assessment upon which the same is founded, 
is made on the amount of sales of the said goods, from, and 
to, the periods therein mentioned. 

2. And because, the said execution is directed generally, 
and in the first instance, against the goods and chattels, lands 
and tenements, of the petitioners, whereas, the ordinance 
authorises an execution against the goods and chattels only. 


Charlton, Judge. 

Two questions arise out of the grounds stated by the 
petitioners. 

1. Whether the ordinance of the 30th November, 1807, 
can retrospect, so as to supersede the assessment imposed by 
the ordinance of the 24th November, 1806, and in lieu 
thereof, to substitute the assessment imposed by the ordinance 
of the 30th, Nov. 1807? and, 
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2 Whether an execution, issued by an officer of the cor- 
poration, can be levied on lands and tenements ? 


1. The ordinance of the 24th November, 1806, directs a 
tax to be levied of fifty cents on every hundred dollars value 
of goods and merchandise, to be ascertaiued by the invoice 
price. 

The ordinance of the 30th November, 1807, directs, that 
a tax be levied of fifty cents, on all goods, wares, and mer- 
chandise, which shall be sold on commission, on every hun- 
dred dollars sold. 

No laws can operate retrospectively unless they are ex- 
planatory of the statute, or declaratory of the common law. 
With these exceptions, statutes or ordinances will always be 
construed as applying their principles to cases in future, or 
subsequent to their enactment. 

The ordinance of 30th November, 1807, cannot, there- 
fore, divest the petitioners of their right to pay the tax of 
fifty cents on the invoice price of the goods, from the 24th 
November, 1806, to the 30th November, 1807, the amount 
of which assessment will be ascertained by the returns made 
on the 1st of January and 1st of May, 1807, or by the asses- 


sed value of the city treasurer. 


2. A-sale of lands and tenements under an execution of a 
city officer, for a violation of a city ordinance or by-law is 
illegal, and repugnant to the rights, which are expressly or 
impliedly delegated to the corporation. Upon the footing 
too of general doctrines, the appropriate remedy for all in- 
fractions of ordinances or by-laws, is against the goods and 
chattels. 

This execution cannot, therefore, be supported by princi- 
ples of law, nor has it been issued conformably to the direc- 
tions of the ordinance itself. 


Rule made absolute. 


Davis and Berrien, for the Petitioner. 
Mr. Recorder Habersham, for the Corporation. 
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LIBERTY esis 5: Spi Court. 
November Term, 1808. 
P. GRIMBALI, vs. F. ROSS. 
IN EQUITY. 


Charlton, Judge. 


A MOTION has been made by Noe/ and Berrien, to bring 


on the trial of this cause, upon these two material grounds: 


1. Because the act entitled ‘‘ An act to alleviate the con- 
dition of debtors, and afford them a temporary relief,’’ does 
not prevent the trial of equity cases, our statutes having cre- 
ated a distinction between equity and civil cases; and if this 
ground should not be sustained, it is still contended that this 


equity case can be tried. 


2. Because the ‘‘ Act to alleviate the condition of debtors, 
and afford them a temporary relief,’ is unconstitutional. 


The counsel for complainant, as well as Mr. Harris, who 
opposed the motion, have supported their respective argu- 
ments with learning and ability ; and the ample information 
elicited from the discussion, has enabled me, in the course of 
the few hours allowed for the daily adjournment of the court, 
to arrange my ideas, and to give some kind of method to the 
opinion which I am now aboutto deliver. I shall take the 
liberty of reversing the order in which the grounds for the 
motion have been stated: because, if the act is unconstitu- 
tional, it will be perfectly unnecessary to advert to the dis- 
tinction between an eguity and a civil case. 

First. Is the act of the General Assembly unconstitutional? 

The power which the judicial department claims of decid- 
ing on the constitutionality of laws, is a power inseparable 
from the organization of that department. It is a power 
which results from the peculiar construction of the federal 
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GEORGIA, and state compacts; without it all the horrors of legislative 
ee omnipotence would instantly stare us in the face, followed by 
a prostration of those wise checks, a legitimate exercise of 


wa 
P. Grimbal!) that power imposes upon all wicked usurpations on the sa- 


vs. cred rights of the people. 
P. Ross. 
~ In England they have no constitution ; hence their parlia- 
ment possesses omnipotent powers. Huglishmen call Magna 
Charta, their bill of rights, and the act of settlement, compo- 
But we all know that 


nent parts of the British constitution. 
the people had no agency in any of those measures, conse- 
quently they were acts of an omnipotent legislature, or of an 


oligarchy, assuming and exercising the sovereign authority. 


A constitution stands upon a different basis. It emanates 
directly from the will of the people, in whom, from the very 
nature of things, the sovereign power necessarily resides. 
As soon as the people have given existence to this constitu- 
tion, it becomes the supreme law of the nation or the state ; 
it is paramount to all other authority ; and that mighty faz, 
and that fia/ only, which gave it life, can announce its de- 


struction. 

These are the political tenets which cling to, and are 
dear to the hearts of all ¢ywe Americans. They are the tenets 
dear to Americans, because who can oppress or can be op- 
pressed, under the benign and energetic influence of a writ- 
ten constitution, which designates and guarantees all the 
rights of man, and which raises up every arm in defence of 
them ! 

From passion, from unprinciple ambition, from the illu- 
sions of ignorance, from the ebullitions of political acrimony 
or misguided zeal, it is very easy to perceive the possibility 
of an unconstitutional act of the legislature. What then is 
the remedy ? A recourse to the people’s vengeance? Must 
the people be called upon to defend in their aggregate capa- 
city, that compact and those privileges which flowed directly 
from the source of their volition ? If this is the remedy, our 
boasted republicanism is nothing more than systematical 
anarchy ; and it would, therefore, be better for us to repose 
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on the thorny protection of an absolute monarch. Is the GEORGIA, 


remedy found in a patient endurance of the evil, until suc- pig 


ceeding legislatures think proper to repeal the unconstitu-, 


tional edict ?. This would be worse than an appeal to popular p Grimpbalt 


insurrection ; for it is founded on preposterous expectation, vs. 
F. Koss. 


that the same hand which cruelly and deliberately inflicted ————- 
the wound, will be benevolently extended to heal it; it is 
worse than popular insurrection, because it presupposes an 
acquiescence in an outrage upon the constitutional rights, 
longer than ought to be borne by American citizens. The 
remedy can only be found, then, in the wisdom and indepen- - 
dency of the judicial department. Here the passions, the 
feelings, and the interests which may, and frequently do, 
sway deliberative bodies, cannot be found. This depart- 
ment is aided by all the lights which cool and dispassionate 
investigation can afford, and it is governed by maxims of ju- 
risprudence, which, apertis foribus offer a secure asylum to 
every citizen whose weakness or injuries solicit admission and 
protection. This department cannot deviate from those 
fixed principles which, for ages, the approbation of mankind 
has stamped with the seals of truth and authority. In this 
respect, the judicial is unlike the legislative department, 
whose functions are regulated by the caprices of an arbitrary 
discretion. Under this view of the judicial department, it is 
surely the best, the safest, and in our republic, can be the 
only mediator between a citizen and an unconstitutional act 
of the legislature. 


The objection, that the judicial department cannot decide 
on the constitutionality of an act of the legislature, because 
the judges are elected by the legislature, and that therefore 
the creature cannot be greater than the creator, is a mode of 
reasoning abhorred by the constitution. It is true, that the 
judges are elected by the legislature, but when elected they 
constitute a department co-equal and co-ordinate with the 
legislature. What other inference can be deduced from the 
distinctiveness established in the constitutional declaration ? 
Article 1, section 1. Precedents are not wanting either in 
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the federal or state jurisdictions, to prove that the judicial 
department possesses, and has actually exercised, the power 
of deciding on the constitutionality of legislative acts. I have 
here no access to books, and therefore will not venture to 
state, from recollection, the principles upon which each case 
was decided. My mind is satisfied with throwing out these 
general, and perhaps they may be called desultory, observa- 
tions, which convey, on this point, my opinion as strongly as 
I can express it. But if the judicial department can declare 
an act unconstitutional, in what manner ought a power of such 
magnitude be exercised ? I think it ought only to be exer- 
cised where the act is directly in the teeth of the constitu- 
tional provision; and I agree with what fell from Mr. Har- 
ris, that no nice doctrines, no critical exposition of words, no 
abstract rules of interpretation, such as may fit the elucida- 
tion of principles in a legal contest between individuals, can, 
or rather ought, to be resorted to in deciding on the consti- 
tutional operation of a statute. This violation of a constitu- 
tional right ought to be as obvious to the comprehension of 
every one, as an axiomatic truth; as that the parts are equal 
to the whole. 

I shall endeavor to illustrate this: the Ist section of the 
2nd article of the constitution declares, that the ‘‘executive 
shall be vested in the governor.’’ Now, if the legislature 
was to vest the executive power in a ‘‘standing committee of 
the house of representatives,’’ every mind would at once per- 
ceive the unconstitutionality of the statute. In such a case 
as that, therefore, the judicial department would be authoris- 
ed without hesitation to declare the act unconstitutional. 
But where it remains doubtful whether the legislature have 
or have not trespassed upon the constitution, the conflict 
ought to be avoided, because there is a possibility in such a 
case of the constitution being on the side of the legislature. 

If this act therefore involves principles as evidently un- 
constitutional as the cause I have stated, I shall say so, and 
at the same time feel perfectly tranquil under the -clamour 
or the consequences which may result from such a decision. 
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If, on the other hand, the 4th section of this act, or the parts GEORGIA, 


of it which have been particularly alluded to, can be placed 
in alliance with the constitution; or if it becomes a matter of 


Liberty Co. 
Nov. 1808. 


—S—’ 


difficult solution whether that section is or is not reconcilable Pp. Grimball 


with the constitution, I shall then feel much gratification in 
escaping from a combat of legislative authority. ‘This section 
of the act declares, ‘‘that neither of the aforesaid courts 
shall issue out any civil process or try any civil case, except 
for the trial of the right of property, real and personal,’’ &c. 
This act expires on the 25th of December next. Mr. Berrien 
says, that this section of the act is unconstitutional, because it 
inhibits a citizen from taking advantage of the trial by jury 
under the usual and regular administration of justice, and 
because it interferes with sittings of the Superior Court, 
which are directed by the constitution to be held twice every 


year in each county. 


Mr. Noel says, that this section of the act, or the whole of 


the act is unconstitutional, because it impairs the obligation 
of contracts. 


The first objection may, I think, be answered laconically. 
The trial by jury is not taken away by a bare postponement 
of the trial of cases, in which the interposition of the jury 
may be required. The positive and unqualified deprivation 
of a right, is surely different from the temporary delay of the 
enjoyment of that right. A denial of a right, legally speak- 
ing, is an unlimited prohibition of its enjoyment. If the right 
is not annihilated, it exists. Now in the case under discussion, 
there is uo express inhibition of the trial by jury, and there- 
fore, agreeably to the positions I have before suggested, if 
the denial of the right of trial by jury is not the clear and 
explicit language of the act, the judicial department will not 
resort to fine spun deductions to find out the violation of that, 
or any other constitutional franchise. As a conclusion to 
this objection, I am then of opinion, that so far from taking 
away the right of the trial by jury, this act acknowledges the 
unimpaired existence of that right, and only affects the trial 
of cases for a definite period. 


P. Ross. 


vs. 
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GEORGIA, The second objection may have its weight in the opinion 


ag of the learned gentlemen who urged it, but with me it has 
none. 


P. eee The constitution merely declares, that the ‘‘Superior and 
» a Inferior Courts shall sit in each county twice in every year, 
: — at such stated times as the legislature shall appoint.’’ Sect. 

I<) 2Art.:3. 

This act does not interfere with the sz/¢ings of the Superior 
Court in each county every year. 

If the legislature had declared, that the Superior Court 
should of sit at all for the term of one year, or that its sit- 
tings should be held only once in each county for the term of 
a year, under such a prohibition, the act would be pronoun- 
ced unconstitutional. But how can the idea of the dusiness, 
which is properly cognizable in the Superior Court, be iden- 
tified with the sz¢#ings of that court? To me there appears 
as wide a difference between the sittings of the court, (which 
the constitution must mean an opening of the courts) as there 
is between the action of trover and the daily adjourning 
proclamation of the sheriff. The constitution is silent as to 
the manner in which the business of the court shall be mana- 
ged and conducted, the process that shall be issued, the ser- 
vice of the process, or the periods at which cases shall be 
tried. All this is left to legislative wisdom; and however 
much I may doubt and deny the policy, the necessity or the 
justice, in interferring with, or prescribing distant periods for, 
the ¢ria/ of actions, under any combination of circumstances, 
yet I am compelled, by official duty, to say, that the discre- 
tionary exercise of this power is not meddled with by the _ 
constitution, and that is therefore a portion of that restduum of 
authority retained by the people, and may be exercised by 
the legislature. Again, it is said this act impairs the obliga- 
tion of contracts. 

The roth section of the 1st article of the federal constitu- 
tion declares, that no state shall pass a law impairing the 
obligation of contracts. What is meant by the terms ‘‘im- 
pairing the obligation of contracts ?’? Any measure, I pre- 
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sume, which lessens the value of contracts, that gives them GEORGIA, 
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lien, obligation, or recovery, which they would otherwise p gGrimpatl 


a diminished value, takes from them any of the essential pro- 
perties of contracts, or which divests them of that priority of 


possess. This impairing of contracts must mean their par- vs. 
tial rescindment, by legislative authority. This act, there- a oe 
fore, as it does not innovate upon the obligation of contracts, 
either by a partial rescindment, by destroying any of the 
properties of contracts, or by diverting the usual operation 
of the lien, cannot be said to impair the obligation of con- 
tracts. 
The usual periods at which contracts were heretofore en- 
forced by action, are protracted, and the facilities of recove- 
ry have been suspended ; but does this impair the obligation 
of contracts? Certainly not. This od/igation remains entire, 


and a bond or covenant is as valuable, and, on the score of 


obligation, is as operative now, as before the passing of the 


act. 

Under these impressions, I am, therefore, of opinion, (bot- 
toming my opinion upon these specific objections) that this 
act is constitutional. 

2. The second ground of the motion now demands inves- 
tigation; and the question it involves is, whether, under our 
system of laws, an eguity case can be denominated a civil 
case. 

There can be but this division of cases; 1. Criminal. 
2. Civil. 

Criminal cases are those which involve a wrong or injury 
done to the republic, for the punishment of which, the of- 
fender is prosecuted in the name of the whole people. 

Civil cases are those which involve disputes or contests 
between man and man, and which only terminate in the ad- 
justment of the rights of plaintiffs and defendants. 

It is said, however, that a critical examination and colla- 
tion of our statutes establish ancther class of cases, to wit: 
Equity cases, as contradistinguished to civil and criminal ca- 
ses. I have taken infinite pains to trace, in our laws, the 
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GEORGIA, lines of distinction between an equity and a civil case; but 
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F. Grimbat! Plain letter of the law which creates it. 


without adopting implicitly the inferences of the gentlemen 
who contend for this distinction, I can see nothing in the 


vs. 
P. Ross. 
~— tion gives to the Superior Court exclusive and final jurisdic- 


The argument I think stands fairly thus: The constitu- 


tion in all criminal cases, and in cases respecting the titles to 
land. Art. 3. Sect. 1. 
Here then is one distinction between criminal cases, and 


that class of civil cases relating to real property. The infe- 





rior courts shall have cognizance ‘‘of all other civil cases.”’ 


Art. 3. Sect. 1. 


Here then is another distinction between criminal cases, 


and ‘‘all other civil cases,’’ cognizable in the inferior courts; 
and ev concessu of counsel, there is nothing in the constitution 
which excludes the inferior courts from sustaining a juris- 
diction over equity suits, under the sweeping clause of “all 
other civil cases.’’ But the third section of the judicial act 
of 1799, is, I think, conclusive as to the scope and latitude 
which should be allowed the terms ‘‘ civil cases.’ It de- 
declares, that the said Superior and Inferior Courts shall have 


full power and authority to hear and determine all causes, both 





civil and criminal, of which they shall severally have juris- 
diction. Now the term ‘‘civil,’’ must evidently mean all 
cases (whatever technical appellation they may assume, in 
the shape of an action or chancery bill,) which cannot legally 
be denominated criminal cases. The 53d section of the ju- 
dicial act of 1799, confers a chancery jurisdiction upon the 
Superior Courts. 

Therefore equity proceedings must be denominated civil 
cases, agreeably to the mode of classification adopted in the 
3d section of the judicial act ; and I may add, that the terms 
‘*all other civil cases,’’ used in the Ist section of the 3d ar- 
ticle of the constitution, appear to authorise a similar conclu- 
sion, for the constitution speaks of only two classes of cases, 
criminal and civil ; and it will not, I presume, be contended, 
that the judicial department can take cognizance of cases 
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which do not fall under the one or the other of those classes; GEORGIA, 


the conclusion is then irresistible, that if an equity case is 
not a civil case, the court has no authority to try it. 


This is the dilemma we are reduced to by establishing, or 
rather attempting to establish, a distinction between an equity 
and a civil case. Upon the second ground of the motion, I 


am, therefore, of opinion, that an equity case is a civil case, 
and that this bill cannot be tried under the prohibitory pro- 
visions of the act of assembly, it not being a case relating to 
the right of personal property. 
Motion overruled. 
Davis and Berrien, for Complainant. 


Harris and Bulloch, for Defendant. 


F. 


Liberty Co. 
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vs. 
Asselin. 


The STATE vs. ASSELIN. 


HABEAS CORPUS. 


By Charlton, Judge. 


THE prisoner has been arrested and committed by virtue 
of the following warrant : 


‘* State of Georgia.—Chatham County. 


‘* To any lawful constable of said county : 


‘*You are hereby commanded to take the body of Charles 
Asselin, and bring him before me, or any justice of the peace 
of said county, to answer toa charge exhibited against him 
by Lewis Mallet, for enveigling and feloniously carrying off 


the following named negroes, which the deponent was legally 
possessed of, to-wit: Sophia, and her son, achild ; Benjamin, 
Delphine, and her son; Muttpuin, Dublin, Antonia; in all 
eight negroes, and one horse, and bring him and the said 
negroes and horse, if found, before me or any other justice 
of the peace of said county ; and this shall be your warrant. 
Given under my hand and seal, the 27th day of July, 1808. 
‘*JOHN POOLER, J. S. C.”’ 


This is the language and form of the warrant, and the affi- 
davit of Mallet, upon which the warrant is founded, states 
the commission of the felony in the most positive and une- 
quivocal terms. 

The prisoner is now brought up by habeas corpus, and his 
counsel move for #is discharge, upon the exhibition of evi- 
dence, written and parol, ,which they contend clearly show 
that no felony had been committed, and that this prosecution 
is a mere dispute about the right of property. 


It appears from the evidence adduced by the prisoner, 
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that he took possession of the negroes named in the warrant GEORGIA, 
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bitant of the island of Cuba, who is admitted, on all sides, to as 


be the legal owner. This letter of attorney is dated at the State 
Isle of Cuba, 13th May, 1808. vs. 
Asselin. 

The prosecutor, Mallet, claims a right to retain the pos- 

session, and to exercise a qualified property over these ne- 

groes, by virtue of an authority given to him for that pur- 

pose, by Madame Monet, the wife of the proprietor, Monet, 

who had delegated to his wife, in a letter ofan attorney, dated 

the 8th day of October, 1806, a full power to sell or other- 

wise to dispose of them for his advantage. It was in evi- 

dence that when Mrs. Mone? left this state two years ago, 

she deposited in the hands of her brother, Lewis Mallet, a 

blank power of attorney, to which she affixed her seal and 

name, in the presence of a witness, P. Dupon. This letter 

of attorney transfers to her brother all the rights relative to 

these negroes, which she had derived from her husband, 

Monet, but was filled up not longer than six weeks ago, and 

is dated the 30th July 1807. 


Farther evidence was offered to prove that Mallet had full 
notice of the authority given by Zonet? to the prisoner, Mr, 
Asselin, and, consequently, of the revocation of Madame Mo- 


in pursuance of a letter of attorney fron one Monet, an inha- 


net’s authority. 

It is unnecessary to dwell on the exchange of these ne- 
groes with Charles Debrosse, as by the deed of the 7th of 
July, they were re-possessed by the agent or attorney of 
Monet. 

This, in substance, was the nature of the testimony ad- 
duced to repel, and to coutrovert the round charges of fe- 
lony stated in the affidavit of Maélet, and the warrant of the 
magistrate. 

The felony charged is of a capital nature, and against my 
then conviction, I (in favorem vite) permitted this extrane- 
ous investigation, urged at the same time by the prisoner’s 
counsel, who felt no doubts as to the admissibility of this 
kind of testimony, on the return of a habeas corpus. 
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Mitchell and Bulloch, the prisoner’s counsel, contended, 
that not only the general doctrines of the law, but universal 
practice authorised an examination of all the circumstances of 
the case, as well on the part of the republic, as on the part 
of the prisoner ; that this examination was not confined by 


. the principles of law to the depositions taken before the ma- 


gistrate, but might be legitimately extended to every and all 
kinds of evidence, which could be produced on either side, 
to show that a felony had or had not been committed. And 
under this impression of the law, they moved fora discharge 
of the prisoner Asselin, because it did appear, from the evi- 
dence submitted to the court, that instead of a felony having 
been committed, this prosecution was founded upon the 
grossest malice, and every bad propensity of the human 


heart. 


These positions having been asserted with much confi- 
deuce, by my brother Bulloch, I hesitated in giving an im- 
mediate opinion from that respect which is due to his pro- 
fessional abilities. 

A few hours’ reflection, however, have not produced an 
evolution, in the general opinion which I gave yesterday. 
What ever sentiments I may entertain of this prosecution, or 
of the character of Mr. Asselin, I feel my conscience and 
my judgment encompassed by obligations, which I shall faith- 
fully discharge, without permitting my passions to be warped 
by circumstances which are connected with the relative situ- 
ation of men in society. I must decide upon the principles 
of law; and when my mind is irresistibly convinced of their 
applicability to a particular case, I am not at liberty, in or- 
der to come at a purer system of justice, to consult my discre- 
tion or my feelings. 

I am tied down by precedents where they do not militate 
with the constitution or the law. It is the glory of our peo- 
ple, that their rights are dependent upon fixed principles,and 
those fixed principles are contained in the fundamental pro- 
visions of the constitution ; in the adjudication of our courts; 


in the precedents established by our ancestors. The impe- 
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rial Jegibus solutus is established so soon as a judge sets up 
his opinion against an uniform current of authorities, which 
have been stamped with the seal of wisdom, and acquiesced in 
by the people. The plain and upright Grose once said, that 
it was better for the subject, that even faulty precedents 
should not be shaken, than that the law should be uncertain. 
2 Term Rep. 24. 

In this sentiment I concur, and will now proceed to show, 
upon the authority of precedents, Ist, That it is not compe- 
tent for the prisoner, on the return of the habeas corpus, to 
go into a full defence of his case, for the purpose of establish- 
ing his innocency, or of controverting the facts stated in the 


depositions of state witnesses ; and 2d, I will laconically state 


the reasons upon which is founded the necessity of an ex 
parte investigation, on a motion to bail or to discharge the 
prisoner. 

1. The first case I will cite, is that of the King vs. Hor- 
ner. Leach, Cr. Law, 226. It is there said, that the prac- 
tice of this court is, and upon a reference to the officers of 
the crown office, we find it to have been long established, 
that even when the commitment is regular, the court will 
look into the depositions to see if there is sufficient ground 
laid to detain the prisoner in custody ; and if there is not, 
they will bail him. 

So, also when the commitment is irregular, if it appear 
that a serious offence has been committed, this court will 
not discharge or bail the prisoner, without first looking into 
the depositions, to see whether there is sufficient evidence 
to detain him in custody. 

What depositions are here alluded to? Any depositions 
which may be offered on the part of the prosecution, or by 
the prisoner and his witnesses ? 

Certainly only the former. 

The stat. 1 and 2 P. and M. and 2 and 3 P. and M. order, 
that justices of the peace, when any prisoner is brought be- 
fore them, on a charge of felony, sha// take the examination 
of the said prisoner and the information of them that bring 
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him, of the fact and circumstances thereof, as may be neces- 
sary to prove the felony, shall be put into writing two days 
after the examination, and certified to the next general jail 
delivery. 

No prisoner brought before a magistrate is sworn to his 
examination. 1 M’Nally on Ev. 47. Nor are any depositions 
taken by the magistrate, other than those of the persons 
charging the prisoner with the felony. What other deposi- 
tions can then be exhibited on the return of an habeas cor- 
pus, requiring the cause of the caption and detention of the 
prisoner, than the depositions of the persons informing him ? 
No others can be exhibited in aid of the warrant. I am 
therefore irresistibly compelled to say, that the deposi- 
tions spoken of in Horner's case, are those taken conformably 
to the statutes of Phillip and Mary; the depositions of the 
persons bringing the prisoner before the magistrate. By no 
data presented to my mind, can I for a moment suppose, that 
this case refers to all depositions which may be produced, 
as well by the public officer as the prisoner himself; because, 
in pursuance of the requisitions of the stat. of PAillip and 
Mary, no other dépositions than those of the informers can 
be exhibited to the court on the return of the habeas corpus. 

This case was determined in the 23d of George 3. 

The next case is anterior in point of date, 13th George 2, 
and it is as conclusive on this doctrine, as can be conveyed 
in the /nglish language: I will state in the words of the re- 


porter. 
‘““ Dominus Rex vs. Greenwood. He came up on a habeas 


corpus, charged with a commitment for a robbery on the 


highway, and the frosecufor attending, said he was the man ; 
and though eight affidavits of credible persons, proving him 
to have been at another place at the time the robbery was 
sworn to, were read, yet the court refused to admit him to 


” 


bail, but ordered him to remain until the assizes.’’ 2 Strange, 
1138. 
Here then was evidence brought forward by the prisoner 


which proved an a/767, yet the court would not depart from 
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the fundamental principles of the law, which, at this stage of 
the prosecution, confines the investigation to the ex parte 


depositions of the crown or state witnesses. 


Upon the authority of these cases, and the reasoning I 
have attempted to connect with them, it results, that no evi- 
dence extraneous to the depositions and informations taken 
by the magistrate, ought to be admitted to controvert the 
facts contained in these depositions, or the charge exhibited 
in the warrant of commitment. These cases are fortified 
too by another principle of law, that no one can, in any case, 
controvert the truth of the return to a habeas corpus, or 
plead or suggest any matter repugnant to it. 2 Hawk. P. C. 
113. Bac. Abr. 1 vol. p. 226, note. 

2. I will now state the reasons which induce the ne- 
cessity for the adoption of the principles and doctrines ad- 


vanced. 


The first reason is, that if the court undertakes to decide 
from evidence dehors, that which is certified by the magis- 
trate, it consequently goes into a plenary hearing of the me- 
rits of the case, and per obliguum decides on the innocency 
or guilt of the accused. It consolidates the facts with the 
law, against the maxim de facto juratores, de lege judices res- 
pondent, and against the lawand the constitution, which place 
an ultimate condemnation and acquittal in the hands of a 
jury. Isthere a greater hardship in refusing a full state- 
ment of the evidence on both sides before the court, at this 
incipient stage of the prosecution, than in that other stage of 
it, when the accusation is delivered to the grand inquest, in 
the solemn form of an indictment, in which the whole re- 
public complains of an injury to its peace, its government, 
and dignity? And yet the investigation before the grand 
jury is ex parte. 


Another reason is, that if evidence on both sides is admit- 
ted at this stage of the prosecution, the court must weigh the 
credibility of the witnesses, which is the peculiar province of 
the jury. Cases may occur, in which honest men may be 
temporarily the victims of perjury and malice; but virtue 
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and integrity cannot long suffer under the benignant reign of 
our laws. Is the citizen or the man illegally arrested? The 
indictment and the action for false imprisonment afford an 
ample redress. Is the citizen prosecuted without cause, 
with fraud and malice? he finds a reparation in the action of 
malicious prosecution. Is he falsely charged? ‘The degrad- 
ing and everlasting punishment of perjury atones for the 
outrage on his reputation and honour. 

At the same time then, that I feel myself obliged to obey 
the stubborn principles of law, in opposition perhaps to what 
abstract principles of justice may suggest, it ought to be a 
consolation to the persons who must submit to this opinion, 
that for every injury the law affords a co-extensive remedy. 

Though I cannot receive this evidence on a motion to dis- 
charge the prisoner, yet I am not precluded by any princi- 
ple of law from permitting it to regulate the bail which I con- 
ceive it proper to require. 

It is therefore ordered, that the prisoner be bailed in the 
sum of five hundred dollars, and two seeurities in the sum of 
two hundred dollars each, to appear at the next court, to an- 


swer to a bill of indictment, for the felony charged, and that 


security in similar sums, to prosecute, be given by Lewis 
Mallet. 


Noel and Stites, for the prosecution. 


Mitchell and Bulloch, for the prisoner. 
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CAMDEN COUNTY. 


October Term, 1808. 


Ex parte CLERK OF CAMDEN COUNTY. 


CLERKS. 


By Charlton, Judge. 


ON the opening of this court, a difficulty was suggested, 
which presents itself in the following question : 

Whether the ‘‘ Act to alter and amend the roth section of 
the 3d article of the constitution,’’ passed at Milledgeville on 
the 16th December, 1808, has changed the tenure of office 
secured to the clerks of the Superior and Inferior Courts, 
who were elected and commissioned during good behaviour ? 

The general impression is, that this amendatory act re- 
quires a re-election of the old clerks, who were chosen du- 
vante bene se gesserint, and therefore, if heir commissions are 
by that act vacated, the proceedings of the Superior Courts 
must be impeded until new commissions are issued, adapted 
to the biennial tenure of office. I say, that this is the gene- 
ral impression, because elections have been held in every 
county of the state, for clerks of the Superior and Inferior 
Courts, as directed by the amendatory act. I would be un- 
willing as an individual, to oppose my private judgment 
against a weight of authority so respectable as that which 
rests upon popular opinion ; but compelled by official duty 
to decide, according to what I may conceive to be sanctioned 
by the constitution and the /aw, I shall endeavor to decide 


in that manner on the present occasion, uninfluenced by the 


sensations my opinion may probably produce upon the public 
mind. 

The rst section of the act of the 16th December declares, 
‘“‘That the clerks of the Superior and Inferior Courts shall 
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be elected on the same day, as pointed out by law, for the 


election of other county officers.”’ 


By the act of February 16th, 1799, Marb. and Crawf. Di- 
gest, other county officers ‘‘ are elected on the third Tuesday 
in October in every second year.’’ This statute and the 
amendatory act are to be considered as statutes 7” pari ma- 
teria ; whatever therefore is ambiguous in the one, may be 
explained by the perspicuity of the other. ‘he amendatory 
act does not specify the ¢zme for which the clerks of the Su- 
perior and Inferior Courts shall hold their respective offices, 
but as it directs their election to be held the same day, as 
pointed out by law for the election of ‘‘ other county officers,” 
it necessarily refers us to the act of the 16th February, 1799, 
which confers a biennial tenure of office upon all ‘‘other 
county officers.’’ So far then the amendatory act is suffi- 
ciently clear and intellible. That is to say, 7” future the 
clerks of the Superior and Inferior Courts are to be elected 
by the people, on tbe third Tuesday in October in every sec- 
ond year. But the question, the important question, which 
now offers itself for my decision is, whether this act amen- 
datory of the constitution retrospects to the offices of the 
clerks of the Superior and Inferior Courts, who were elected 
during good behaviour, and vacates their commissions ? 

The roth section of the 3d article of the constitution, 
which has been amended and altered bythe act of the 16th 
December, 1808, is in these words: ‘‘ The clerks of the 
Superior and Inferior Courts shall be appointed in such man- 
ner as the legislature may by law direct, and shall continue 
in office during good behaviour.’ Crawf. and Marb. Di- 
gest. 

Was it the zv¢ention of the legislature passing the amen- 
datory act, that this section of the constitution should be 
rendered totally inoperative, as it relates to the tenure of office 
thus guaranteed to the ancient clerks? The solution of the 
question before me must, I humbly conceive, depend entirely 
upon a critical exposition of the intention of the legislature ; 
for, let the amendatory act stand alone and unprotected by 
































IN THE STATE OF GEORGIA. 


the law of the 16th February, 1799, and it will then be im- GEORGIA, 


possible to extract from it any principle of definitive an 
conclusive nature. It does not specify the time for which 


d Camden Co, 


the clerks shall hold their offices ; it does not require a com- yy parte Cterk 


mission from the executive department. We can only then 


ascertain the extent to which the legislature intended it -— 


should operate, by calling in the aid of the 1oth section ofthe 
constitutiou, and the acts of the 16th February, and 4th De- 
cember, 1799. 


The roth section of the constitution, and the act of the 16th 
February, render a commission necessary ; and though the 
amendatory act is silent on this subject, yet the legislature 
did not certainly intend to interfere with this prerogative of 
the governor. From whatever points we pursue this inves- 
tigation, intention becomes the ruling principle of construc- 
tion. Resting the interpretation therefore of the amendatory 
act upon the ground of iu¢ention, from what data are we to 
presume that it was the intention of the two succeeding legis- 
latures to vacate the commissions of the ancient clerks? If 
their re-election is required by the amendatory act, then the 
difficulty which now occurs, will occur every second year at 
this period, and one half of the people of this district will be 
deprived of the regular administration of justice, as it will 
be found impracticable to forward commissions in time for 
the regular sessions of the Superior Court, as far as Liberty 
county. This argument ad inconvenienti is to be irresistible, 
and repels any construction of the act, unfavourable to the 


commissions of the ancient clerks. 


I take the intentions of the legislature as the polar star of 
direction in the present investigation ; there are, however, 
other auxiliary principles equally favourable to the construc- 
tion I have given to the amendatory act, and to which I shall 
now briefly advert. Unless an act is declaratory of a com- 
mon law principle, it cannot retrospect. Our escheat act is 
merely declaratory of the common law, and therefore em- 
braces all antecedent cases of escheated property, that is to 
say, it has a retrospective operation. In this respect, an 
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GEORGIA, act, declaratory of a common law principle, or of what was 
Camden Co. 


Oct. 1808. 


the law previous to its statutory form) differs from an ex post 


_ facto, which can only be applicable to crimes. (@) 


— 


Ex parte Clerk 


of Camden 
County. 


The amendatory act is not a declaratory statute, and there- 
fore cannot retrospect to the commission of the ancient 
clerks. 


Again: If I mistake not, (for I have here no access to 
books, and am obliged to decide immediately on the ques- 
tion before me,) a statute is never construed to operate retros- 
pectively, if such a construction tends to defeat a freehold in- 
terest ; and such an interest is held under the commissions of 
the ancient clerks. 

Upon these principles, therefore, the commissions durante 
bene se gesserint, stand upon a basis which cannot be subvert- 
ed. And are these priuciples to be rejected when it is im- 
possible to find, inthe amendatory act, any expressions which 
militate with their adoption ? I repeat the question which was 
put by the solicitor general, in the argument with which he 
favoured the court. I say, I repeat the question, can a mere 
implication divest an officer of an appointment derived from 
the constitution, dependent for its duration upon the moral 
conduct and good behaviour of that officer, and recognised 
by all the solemnities of the executive department? If the 
legislature had intended to vacate the commissions of the 
old clerks, would they have left so important a principle 
subject to implication or arbitrary deduction? I have too 
high a respect for legislative wisdom to suppose so. 

We may yet, in this discussion, proceed a little further. 
The maxim expressio unius est exclusio alterius, applies with 
all its force in the construction of a constitutional principle, 
we ought never to trespass upon the letter of the constitution. 
It is a compact upon which the fundamental rights of the peo- 
ple repose, and therefore should be as plain and explicit in 
its language as those rights are in their nature. A constitu- 
tional principal cannot, ought not, to be put afloat upon the 








(a) See case of White, escheator, vs. R. Wayne, ante. 
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sea of construction. Its meaning and operation ought at once GEORGIA, 


to be as obvious to the meanest, as to the most enlightened asrigaye 
e's 5 
—_—_—— 

Ex parte Clerk 


tion, destructive under the amendatory act (now a part of of Camden 
pena nee ; County. 
the constitution) of the commissions held by the ancient - ae 


capacity. Now it is only bya construction, refined and pro- 
fessional, we can draw the inference, or force the implica- 


clerks. 


Quacungue via data, therefore, from whaever point the 
subject is viewed, whether upon the znfention of the legisla- 
tures, the undisputed rules and maxims which govern the in- 
terpretation of statutes, or the plain letter of the amendatory 
act, which forms a part of the constitution; upon all these 
grounds, it appears to me, that the commissions of the clerks, 
elected under the guarantee of the constitution, have not 
been vacated. The clerk of this court holds one of these 
commissions, and I am therefore of opinion, that his re-elec- 








tion does not so far impair the tenure of his office as to ren- 
der necessary a renewal of his commission. The court will 
of course proceed in the discharge of its duties. 
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Minutes of Superior Court, letter G. p. 345. 
Chambers, June 16, 18170. 


CARNOCHAN vs. ABRAHAMS. 


ADMINISTRATION. 


By Charlton? Judge. 

‘THIS case comes before me, on an appeal from a decision 
of the court of ordinary, of Glynn county; and the question 
for my determination is, whether the appellant, Carnochan, or 
the appellee, 4érahams, is entitled to administration on the 
estate of Zhomas B. M’ Kinnon, 

The history of the case is, I think, as follows :—Upon the 
death of Zhomas B. M’ Kinnon, the court of ordinary of Glynn, 
in consequence of some intermeddling with the estate by Mr. 
Carnochan, granted letters ad colligendum to their clerk, 
John Saunders. In consequence of a mandamus from this 
court, a citation was issued, informing the public of the appli- 
cation which had been made by the clerk, and inviting all per- 
sons in the usual form,to show cause why administration should 
not be granted to Aim. Thecourt of ordinary, at the period 
appointed for the contestation of the administration in the ci- 
tation, confers the administration upon their clerk. It ap- 
pears that Carnochan did not attend to dispute the right of 
Saunders to the administration, and the reason for this neg- 
lect, is stated to have been occasioned by the occurrence of 
some family affliction. A caveat was, however, interposed 
by Mr. Carnochan; and upon the decision of the court of or- 
dinary, that their clerk was entitled to the administration, Mr. 
Carnochan has applied to this jurisdiction. From the mass of 
evidence before me, I collect, that the decision of the court 
of ordinary was founded upon the commission of certain acts 
by Carnochan, relative to the estate, which usurped the pow- 
ers of the court of ordinary; and which constituted him an 
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executor de son tort. The court conceived, that by his inter- GEORGIA, 


meddling with the property, he had evinced a contempt and 
disregard of the authority which the laws exclusively vested 
in the courts of ordinary, and which rendered it improper and 
dangerous to the interests of the estate, to confer the adminis- 
tration upon him. 

Carnochan, on the other hand, contends, that he did not 
intermeddle with the estate in any manner, which could either 
evince a want of respect for the legal authority of the court 
of ordinary, or that could constitute him an executor de son 
tort; aud that he was at the time the administration was con- 
ferred upon Saunders, and subsequently upon his successor, 
Mr. /saac Abrahams, and is now entitled to the administration 
upon the following grounds: 

1. Because he is a principal creditor; and, 

2. Because he has been duly empowered and au- 
thorised, to apply for administration by all the nearest of kin, 
and others, the principal creditors of the deceased. 

These were the grounds taken by Mr. Bulloch, and they 
were made the basis of the arguments of the other learned 
counsel on that side. 

The counsel for the appellee contend, that he is entitled 
to the administration: 

1. Because he is also a creditor. 

2. Because the principal creditor is not entitled to the ad- 
ministration, as a matter of right, for that, on a failure of kin- 
dred, it is discretionary with the court of ordinary to grant 
the administration toa creditor, or any other person. 

3. Because the court of ordinary have exercised this dis- 
erctionary authority, and therefore it is not competent for 
this tribunal, acting as an appellate jurisdiction, to revoke 
that administration, unless fraud, corruption, and partiality, 
appear to influence the proceedings of the court below. 

4. Because the intermeddling with the estate, and thereby 
making him an executor de son tort, he had divested himself 
of the right (if he possessed any) to the administration as 


principal creditor. 
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I shall, in the first place, examine the grounds of the ap- 
pellant. 

1. Is he a principal creditor ? 

2. What are the rights delegated to him by the nearest of 


kin, and some of the principal creditors ? 


1. Is he a principal creditor ? 

In support of his pretensions as a principal creditor, Mr. 
Carnochan exhibits two accounts: the one, for articles fur- 
nished and monies advanced to Mr. IW XKinnon, in his life 
time, amounting to $669.60 cents: the other, for articles 
furnished and disbursements made for the use and benefit of 
the estate of Mr. M Kinnon, amounting to $333.59 cents. 

I made the enquiry and was informed, that the large ac- 
count was laid before the court of ordinary. 

It appears from the testimony of Mr. Hamziton, that Ha- 
milton and Cowper were creditors of Mr. J/’ Kinnon, on bond 
and mortgage for the amount of $3000, and that it was their 
intention to apply for administration ; but that they were in- 
duced to relinquish that intention, in consequence of a re- 
presentation from Carnochan, that if he got the administration, 
it was his determination to bring the affairs of the estate to 
‘‘as speedy a close as possible,’’ and in consequence of Car- 
nochan’s having advanced the amount of an instalment then 
due upon 4/7’ Kinnon’s bond. Upon the footing of this species 
of compromise, Hamilton and Cowper consented to waive their 
application for administration. 

It is not in the evidence, that there is any other domestic 
creditor, claiming as large an amount as the debt due to Car- 
nochan. I allude to the account of $669.60 cents; for his 
right to the administration must be bottomed upon that ac- 
count, as his pretensions to the administration must rest upon 
a right which existed antecedent to the intestate’s death. I 
therefore cannot, and do not, connect with this account, the 
demand which was created subsequent to the intestate’s death. 


I take it for granted, then, (as nothing to controvert it ap- 
pears,) that Mr. Carnochan is the next principal creditor in 
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this state. This point being disposed of, I am brought to the 
consideration of the second. 


2. What are the rights derived from the powers delega- 
ted to the appellant, by the next of kin, and principal foreign 
creditor ? 


It was alleged in the argument of one of the counsel for 
Carnochan, that Alexander C. Wylly, residing in the county 
of Glynn, is one of the nearest of kin in this state, to the in- 
testate, and that he had relinquished his right to the adminis- 
tration, in favor of the appellant. The fact of his being one 
of the kindred of the intestate does not appear from any 
part of the evidence submitted to me. I find, that a citation 
was issued on the 13th day of January, 1808, which states, 
that Mr. Wylly had applied for letters of administration on 
the estate and effects of 7homas B. M’ Kinnon, for the benefit 
of the heirs and creditors. Wf he had applied as next of kin 
in this state, it should have been so expressed in the citation. 
Iam to presume, therefore, that he is not related to the 
intestate. Hapressio unius, est, exclusio, alterius. 


Be this, however, as it may, Mr. Wylly did, by his letter 
of the 7th of February, 1808, agree to transfer his right to 
the administration ; provided he, Carnochan, would withdraw 
a caveat he had entered against Wylly’s application. That 
this arrangement was made, is evidenced by the transcript of 
the proceedings of the court of ordinary, of the 2d of May 
1808, which reject the application of Carnochan for the ad- 
ministration, and conferupon Saunders their clerk, letters 
ad colligendum. In the proceedings of that day, no notice is 
taken of Wylly’s application, which presupposes a knowledge 
on the part of the court, that he had made the arrangement 
suggested, as it wasthe regular period, at which his applica- 
tion should have been decided upon by the court. This 
combination of circumstances proves, beyond a doubt, I think, 
that Wylly had transferred his right to Carnochan. Cowper 
and Hamilton then, and A.C. Wylly having abandoned in 
favour of the appellant their rights or pretensions to the ad- 


ministration, the only competitors left (save the clerk of the 
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GEORGIA, court of ordinary) were the brother and sister of the intes- 


tate, (the former residing in the Bahamas, the latter in Lon- 
don,) and the foreign British creditors. 

It is said, that Charles M’ Kinnon, the brother, and Lydia 
Haven, the sister, as well as the foreign creditors, have de- 
volved upon the appellant all the rights which they possess- 
ed to the administration. For the purpose of establishing 
this, various powers of attorney, and other documents were 
produced, which are alleged to be a complete and full de 
legation to Carnochan, of all the claims which the brother- 
sister, and those foreign creditors could possibly have had to 
the administration. 

I have looked into these powers of attorney, and docu. 
ments, and shall now advert to them in the order in which 
they were introduced by the appellant’s counsel. 


The first is a power of attorney from William Ogilvy, the 
younger; George Mylne, and John Chalmers, merchants of 
the city of London, carrying on business under the firm of 
Ogilvy, Mylne, and Company. It appoints Mr. Carnochan 
their attorney, to collect the debts due the firm, from the 
citizens, or other persons in the United States; and for this 


purpose, it confers on him a very extensive authority. 


The lord chancellor, Arskine, granted a commission of 
bankruptcy against this firm, and 7homas Hugan, John Tunno, 
David Gordon, George Hobson, and John Auldjo, were ap- 
pointed assignees. To Ogilvy, Mylne and Company, the intes- 
tate, Zhomas B. M’ Kinnon, was indebted by bond, inthe sum 
of £4350. Their assignees appointed Adam Tunno and 
James Cox, of Charleston, attornies, to collect, in the United 
States and East Florida, all the debts due the bankrupts; 
and the authority vested in these attornies, is similar to that 
which Ogilvy, Myine, and Co. had previously conferred upon 
Carnochan. Tunno and Cox, according to the power vest- 
ed in them, substituted Carnochan, their attorney, to act 
in the state of Georgia, so far as it related to the collection 
of debts due the bankrupts, Ogilvy, Myine, and Co 

The next documents produced, were two letters from Bain 
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and Webster, merchants of Nassau, New-Providence; and a 
bond for £4536 13s. 2d. from Thomas B. M’ Kinnon, the in- 
testate, to that firm. In a letter from these merchants, to 
Carnochan, dated 22d December, 1807, they say, ‘‘That they 
approve of Carnochan’s attending to the property of the in- 
testate, and have no objection to his administering on the es- 
tate, so far as they were concerned.’’ In another letter, da- 
ted 22d July, 1808, they say, ‘‘ We do not- know how we can 
authorize you by power of attorney, to sue out administration. 
We were not left executors by any will of his, that we know 
of. Our authority is nothing more than as bond creditors ; 
and, in fact, we are ourselves, and as attornies for Wzlliam 
Ogilvy, Sen. Esq. the only bond creditors we know of. These 
bonds, no doubt, give us preferable claims of payment of our 
demands from the administrator, wherever he may be; and 
if our having such preferable claims will authorize you to 
obtain exclusive administration on the late 7homas B. MW’ Kin- 
non’s estate, you are at liberty to consider this letter as our 
complete sanction to sue out administration, so far as depends 


on us.”’ 


The next document introduced by the counsel, was a power 
of attorney from Lydia Haven, of Sloane-street, in the county 
of Middlesex, England, appointing John Carnochan and James 
Johnston, her attornies, to obtain administration on the estates 
of her hubands, Stephen Haven, and Charles M’ Kinnon,; the 
former of whom died in England, leaving his wife, Lydia Ha- 
ven, his executrix; the latter died intestate, in Nassau, New- 
Providence, and to take possession, and to dispose of negroes, 
and other property in Georgia, which belonged to the said 
S. Haven,and Charles M’ Kinnon. {n aletter of Mrs. Haven’s, 
dated London, Sloane-street, March 31, 1809, she says, “If, 
as I conclude, you have obtained letters upon poor 7om’s es- 
tate, I am sure I cannot wish it in better hands, and the power 
I have sent will not affect that measure in the least.’’ 


Do these powers of attorney, and letters devolve upon Mr: 
Carnochan, jure represntationis, (if I may so express it) the 
tights which Mrs. Haven and the creditors, if they were here, 
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GEORGIA, could have interposed to the administration? No specific au- 


thority is given from Ogilvy, Mylne, and Co. to take out ad- 
ministration on the estate of Zhomas B. M’ Kinnon: nor was 
it possible to be given, as the powers of attorney bear date in 
August, 1804. The same observation will apply to the let- 
_ ters of attorney, from the assignee of Ogilvy, Mylne, and Co. 
for this power of attorney bears date in May, 1807, which 
was in the lifetime of the intestate. Mr. J/’Kinnon was dead 
when 7unno and Cox executed their substitution ; but this 
substitution refers to the power of attorney from the assign- 
ees, and can consequently delegate nothing more than would 
be warranted by that power of attorney. 

I do not consider that a general authority to sue for, and col- 
lect debts, is necessarily a delegation of the appointer’s right 
toapply for administration on the estates of intestate debtors. I 
do not, therefore, conceive, that the court of ordinary of 
Glynn, was legally bound to consider these powers of attor- 
ney as placing Mr. Carnochan precisely in the shoes of these 
assignees, if they were here, had applied for, and were enti- 
tled to, the administration as principal creditors. Messrs, 
Bain and Webster refuse to give Mr. Carnochan a power of 
attorney to sue out (as they express it) administration; but 
inform him that he is at liberty to consider their letter as a 
sanction to apply for the administration, so far as their inter 


ests were here concerned. 


Mrs. Haven, the sister, in 1801, and long after the know- 
ledge of the death of her brother 7omas, transmits a power 
of attorney, by which Carnochan and Johnston are appointed 
her attornies, to take possession of, and to sell, or otherwise 
dispose of, negroes and other property of the estate of Ste- 
phen Haven, Helen Haven, and Charles M’ Kinnon; but not a 
word is said relative to her brother, 7homas B. MW Kinnon. 
This power of attorney must, consequently, rest upon the 
same basis as that of the assignees of Ogilvy, A/ylne, and Co, 
It appears however from her letters of March, 1809, that she 
supposed Carnochan had obtained the administration, and ex- 


pressed her satisfaction at it. 
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Except Mrs. Haven, then, and Bain, and Webster, no 
other creditors have specifically expressed a wish, that the 
administration should be conferred upon the appellant. Sup- 
posing all disabilities removed, Mrs. Haven would certainly, 
upon application, be entitled to the administration, as near- 


est of kin. But is it in her power so to transfer her right to - 


any other person, that the court of ordinary would be bound 
to consider that person so completely her representative, as 
to preclude the granting of administration to any other appli- 
cant? I think not; and I will attempt to illustrate this posi- 
tion, by a reference to a few legal doctrines. Suppose A. 
dies intestate, leaving a brother of the half blood, and an un_ 
cle, the ordinary in this case, would have no discretion. The 
administration must be granted to the brother. 1 Vent. 425. 
The brother, however, transfers his right to B., a stranger, 
and solicits the admistration for him. Would any technical 
obligation be imposed upon the court of ordinary, to consider 
B. as the representative of the brother, and exclude the un- 
cle from the administration ? Certainly not; and upon the 
refusal of the brother to assume the administration, the 
court would be compelled to grant it to the uncle. Mr. Car- 
nochan, therefore, can derive no legal claim to the adminis- 
tration, from the expression of Mrs. Haven’s wish, that he 
should obtain it. Having made these remarks, it is unneces- 
sary to notice farther the letter of Bain and Webster, which 
embraces, but more emphatically, the same point. But ad- 
mitting these conceptions to be erroneous, still it appears, from 
the powers of attorney, and the other documents referred to, 
that Lydia Haven and the creditors, are aliens; Ogilvy, 
Myine, and Co. and their assignees, are merchants, of Lon- 
don; Bain and Webster are merchants, of a British pro- 
vince; Mrs. Haven resides in London, and in her power of 
attorney, calls her father ‘‘formerly of Antigua.’’ I am 
induced to believe, therefore, that her father was a British 
subject ; that she was born a British subject; has also con- 


tinued one, or is one at this moment. 


The second section of the act, entitled, ‘‘An act to carry 
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into effect the sixth section of the third article of the consti- 
tntion,’’ declares, that no letters testamentary, or letters of 
administration, shall be granted to any person, or persons, 
who is, or are not, a citizen or citizens of the United States, 
residing in Georgia. ‘The act of assembly is not singular in 
this respect. There is a similar law of the state of Maryland. 
3 Cranch, 326. 

Under this section of the law, a citizen of the United States, 
who did not reside in Georgia, could not obtain letters of ad- 
ministration. How much stronger, therefore, does the objec 
tion apply to Mrs. Haven, or any one of the creditors alluded 
to, whose domicil is proven by the exhibits of the appellant, 
to be in England. 


If Mrs. Haven, or these creditors, then, could not, from 
their alienage and foreign residence, obtain administration, 
the question, so repeatedly put by the appellee’s counsel, 
recurs, ‘‘ Could they delegate to another, powers which they 
themselves did not possess ?’’ Mr. Solicitor did, with great 
ingenuity, state one or two cases in which he attempted to 
establish the possibility of a right being communicated by a 
person who would not himself exercise it. But I take the 
clear principle of the law to be, that a derivative right can- 
not be greater than that from whence it is derived. The 
maxim, gui facit per alium facit per se would be rendered un- 
intelligible and inoperative, if the principle can devolve upon 
his agent or attorney, privileges which he himself could not 
assume. ‘The result of my opinion on this point, therefore, 
is, that neither Mrs. Haven, or these foreign creditors could 
obtain administration ; and consequently, they were incapa- 
citated from deputing to Mr. Carnochan, a right of which they 
were divested by the law. I must confess, however, that the 
wishes of these creditors ought to have been respected by 
the court of ordinary of Glynn. 

THEY were the persons most deeply interested iu an honest ad- 
ministration of the estate. They had evinced an high confi- 
dence in the integrity of the appellant, and if ¢hey were 
satisfied that the administration should be entrusted to him, I 
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think it presented a consideration (other impediments being GEORGIA, 
removed) which should have had an appropriate weight in ©@™dem Co. 


; y JUNE, 1810. 
the determination of the court. 
——— 
I shall now examine the grounds taken by the appellee’s carnochan 
counsel, and investigate the principles on which was founded beer 
Abrahams. 


the decision of the court below. 


1. The first ground assumed by the counsel is, ‘‘that the 
appellee is also a creditor.’?’ The account which Mr. 46ra- 
hams presented, is for a very small amount—I think not more 
than forty dollars ; and could not be the basis of a competition 
with another creditor, claiming a debt so inconsiderable as 
that offered by the appellant. Upon this insulated ground, 
therefore, I have no hesitation in saying, that I consider the 
appellee’s account as totally insufficient to found a claim to 
the administration upon. 


2 The second ground taken by the appellee’s counsel, 
denies, that upon a failure of kindred, a principal creditor is, 
ex debito justitie, entitled to the administration. It isin vain 
that we resort to the English authorities for satisfactory in- 
formation on this subject. Mr. Harris did, with great skill 
and ability, endeavor to show, from the British books, that 
it was discretionary with the court of ordinary to grant ad- 
ministration, upon a failure of kindred to any person that 
court had the most confidence in ; and that therefore, the grant- 
ing of administration to the principal creditor, or a creditor 
under such circumstances, was discretionary, and not, as it 
was thought, a matter of course. For the establishment of 
these positions he referred to Toler, an authority which pro- 
fesses to afford some additions to Wentworth, attributed to 
Justice Dodderidge, who is said to have compiled it under 
that fictitious name. Toler asserts that the ordinary exer- 
cises a discretionary right in granting administration toa prin- 
cipal creditor, yet I cannot find that opinion so expressed in 
any of the authorities I have referred to. I cite Toler from 
recollection, as, since the argument, all my efforts to procure 
this book have been unsuccessful. 


The British statutes, as they relate to the administration 
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of intestate’s effects stand in this order. The ordinary once 
had the absolute disposal of the intestate’s effects. Of this 
power they were deprived by the stat. of Westminster 2, 
which subjected them to an action at the suit of creditors. 
3 Inst. 397. 2 Bac. Abr. 414. 

The statute 31 Edw. 3. c. 11, enacts, that in case where a 
man dies intestate, the ordinary shall depute the next and 
most lawful friends of the deceased to administer his goods. 
Law of Ex. p. 187. 

Before this statute, the ordinaries might have granted ad- 
ministration to whom they pleased. The most lawful friends 
meant by this statute are the next of blood. 9 Co. 4o. 

The 22 and 23 Car. 2, compels the administrator to make 
distribution, and the 29 Car. 2, declares the right of hus- 
bands to demand administration on the estates of feme coverts, 
dying intestate. 2 Bacon, Ab. 414. 

The stat. 21 Hen. %, permits the ordinary to grant admi- 
nistration, either to the widow, the next of kin, or both; and 
gives the ordinary an election to accept which he pleases of 
two in the same degree. 2 Black. Com. 495. 

This is all I can find of statutory law, and it is silent on the 
subject of creditors. 

Blackstone lays it down, ‘‘that if none of the kindred 
will take out administration, a creditor may by custom do it.” 
2 Tuck. Blk. 505, refers to Salk. 38. 

Blackstone, alludes I imagine, to the case of Blackborough 
vs. Davis, but nothing is said in that case of the custom to 
grant administration to the creditor, upon the refusal of kin- 
dred. (0) 

Blackstone is however a much higher and more respecta- 
ble authority than the one he refers to, and I shall therefore 
upon 7s authority take it as law, that the creditor is by cus- 
tom, in England entitled to the administration upon the refu- 
sal of kindred. It has also been the invariable custom in 





(6) S. C. Lord Raymond, 684. 21 Mod. 615. 
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this state to grant the administration to a principal creditor, GEORGIA, 


upon the refusal of, or failure of kindred. 


Our act of Assembly of the 23d December, 1789, enacts, 
“that the same rules shall obtain in regard to the granting 
letters of administration on intestate’s estates, as before men- 
tioned for the distribution thereof.’’ Marb. 217. And it far- 
ther enacts, ‘‘if any case should arise, which is not ex- 
pressly provided for by this act, the same shall be referred 
to, and determined by the common law of this land, as it has 
stood since the first settlement of the state.”’ /bid. Now 
the right of a creditor to obtain administration is not express- 
ly provided for by this act. Was therefore the custom 
spoken of by Blackstone, a part of the common law of this 
state, as that law ‘‘ hath stood since the first settlement of this 
state ?’’ The settlers of Georgia brought with them all the 
statutes, and common law principles of England, which were 
not hostile to their colonial relations. I mean all those sta- 
tutory and common law principles which were in force, and 
obtained in the mother country anterior to the year 1732 
The custom which Blackstone alludes to, was certainly pre- 
vailing at the time of the decision, in the case of Blackborough 
vs. Davis, and that was in 13 Will. 3, thirty years previ- 
ous to the settlement of this state; it must be considered, 
therefore, as a part of the law brought here by the settlers. 
This custom is recognized in the act of the provincial assem- 
bly of 1764, which the compilers of our digest have inserted 
as a revised statute. That act declares, ‘‘that no letters of 
administration shall hereafter be granted by the ordinary of 
this province to any person or persons whomsoever, as prin- 
cipal creditor or creditors, to any intestate, but upon special 
trust and confidence, and for the benefit of all and singular 
the rest of the creditors.’’ Marb. and Crawf. Dig. 216. 
The language of this act is not mandatory. It does not direct 
that letters sha// be granted to the principal creditor, but it 
establishes, beyond the possibility of refutation, the previous 
operation of the custom, to grant letters to a principal credi- 
tor, upon failure of kindred. With all deference, then, to 


Camden Co. 
JUNE, 1810. 
—_—_—_o— 
Carnochan 
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Abrahams. 
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the argument of Mr. //arris, I do not think that the court of 
ordinary possessed a discretionary authority to reject the ap- 
plication of a principal creditor, the kindred having failed or 
refused the administration ; and that creditor labouring un- 
der no legal disability. This supersedes the necessity of 
adverting to the 3d ground of the counsel; but it is said in 
the 4th ground, that the appellant’s intermeddling with the 
effects, created a legal disability to his obtaining the admin- 
istration. 

John Parling in his testimony stated, that he was present 
when an inventory was taken of the property, under the di- 
rection of the appellant; but he knows of no other facts of 
importance. 

The affidavit of Mr. Leach establishes no fact that can 
have a legal bearing upon the case. It proves nothing of the 
intermeddling, and to that point I must confine myself. 

The affidavit of /. Parsous states, that the appellant re- 
moved two negroes from the intestate’s plantation, and that he, 
ora Mr. Gibson, acting under the appellant’s instructions, 
had taken away three other negroes; and that the appellant 
assumed this authority in consequence, as this deponent 
understood, of Mr. Wyilly’s relinquishment of his application 
for the administration in favour of the appellant. 

The appellant also by his letter of the 20th January, 1808, 
in his instructions to Mr. Leach, assumes an authority over 
the plantation and property on it, as if he had been legally 
empowered todo so. The letter from W. Bain was not so 
explained as to satisfy me whether he had been placed on 
the plantation of 7homas B. M’ Kinnon by Carnochan, or whe- 
ther the plantation he alludes to in his letter to Parliug, of 
April 18, 1808, is intended to mean the plantation of Carno- 
chan. The same difficulty presents itself as to the import of 
Parlin’s letter to Bain, which has no date. 

Bain’s affidavit is however explicit, and it states, that he 
was put on the plantation of the intestate by Mr. Carnochan,; 
and it establishes various inferences of Mr. Carnochan, and 


his agent Parling, which constitutes an executor de son tort... 
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The affidavit of Mr. Wy/ly contains no fact of importance. GEORGIA, 
The affidavit of Mr. Ratcliff contains nothing but what can Camden Co. 


be collected from Bain’s deposition. 


Another affidavit of Robert Leach proves an intermeddling 
of Carnochan, through the medium of his agent Parling. 


Carnochan’s letter to Bain, of the 19th February, 1808, is | 


confirmatory of the fact, which is stated in the affidavit, of 
his having been employed by Carnochan to superintend and 
take charge of the intestate’s negroes and plantation. Mr. 
Carnochan’s letter to Saunders, the clerk, dated roth May, 
1808, acknowledges, that he has cotton of the estate in his 
hands, but declares, that in anything he had relative to the 
estate, he had no intention of violating the law. 


It was in consequence of these acts, that the court of or- 
dinary, in their proceedings of the 2d May, 1808, deemed it 
improper that the administration should be confined to Car- 
nochan, under which impression they have ever since resist- 
ed his application. 

The court of ordinary of Glynn is composed of gentlemen 
of high worth, respectability, integrity, and information ; and 
in rejecting Carnochan’s application, I can discover nothing 
but a solicitude to protect the interests of the intestate’s es- 
tate. But however much I may respect that court, (which I 
very sincerely do,) I must, notwithstanding, be governed by 
what I consider the stubborn and established principles of 
law. Fiat justitia ruat celum. I cannot, therefore, avoid 
saying, that the whole of the evidence I have just detailed, 
has not been conformable to those immutable rules which 
must govern the court of ordinary, and every other tribu- 
nal. The court of ordinary is not bound by those rigid 
rules which obtain in a court acting upon the principles of 
the common law. All its testimony should be reduced to 
writing, and taken in the course of the investigation of the 
case in open court, and in the presence of all the parties, to 
whom a previous opportunity ought to be afforded to meet 
or to counteract that testimony, and to avail themselves of 
the benefit of any evidence which ¢hey may think proper to 

14 
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Carnochan 
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Abrahams. 
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introduce. In taking this testimony the court of ordinary 
are not bound to adhere to any formula, they have only to 
observe and respect the maxim, audi alteram partem. The 
testimony laid before me is e4% parte, it was not taken in 
court, the opposite side had no opportunity of repelling it; 
and is, therefore, a deviation from those fixed eternal rules, 
which should govern every tribunal of every description. 

The conduct of Mr. Carnochan was exceptionable, it was 
calculated to excite the indignation of the court; he com- 
mitted acts which made him an executor de son tort, and in 
that capacity he immediately made himself responsible to the 
creditors. But whether his condnct, supposing the evidence 
to be regular, was founded upon an ignorance of the conse- 


quence which would result from it, or from a deliberate in- 


tention of counteracting the authority of the court, I cannot 
determine. It is a metaphysical point, which must be settled 


by his own conscience. 


But admitting the evidence to be regular, I am still, I con- 
ceive, bound by principles of law to say, that having a pre- 
vious right to the administration, it cannof be withheld upon 
the objection, that he has made himself an eaecutor de son 
tort. In England it does not prevent administration. Lord 
Kenyon, in Curtis vs. Vernon. 3 Term Rep. 590, refers to 
the case of Vaughan vs. Brown, in 2 Sta. 1106, where the 
court said, ‘‘it would be extremely hard, that if a person 
entitled to administration is opposed in the ecclesiastical 
court, and does any acts pendente lite, to make himself exe- 
cutor de son tort, these acts should not be purged by his af- 
terwards obtaining letters of administration.’’ And they 
added, ‘‘that granting of administration /egalizes those acts 
which were tortuous at the time.’’ The cases cited by the 
solicitor show, that an executor de son tort, may afterwards 
have the administration committed to him. The case from 
Strange, and the weight given to it by the high authority of 
lord Kenyon show, that administration may be granted to an 
executor de son tort, and that this administration purges and 
legalizes his tortuous acts. 
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The case of Bradbury vs. Reynel, in Cro. Eliz. 565, and GEORGIA, 
which was particularly relied on by Mr. Solicitor, does not ©@™den Co. 


controvert the doctrine, that administration may be commit- 
ted to an executor de son tort, but it denies that such adminis- 
tration purges his tortuous acts; the language of that case 
is, ‘‘although administration is committed to a stranger, in 
regard that he has once made himself chargeable to the 
plaintiff’s action, as being executor de son tort, he shall not 
afterwards discharge himself by matter ex post facto.”’ 

Upon the authority of this case, Mr. Solicitor admitted, 
that the appellant would always be liable for his acts as exe- 
cutor de son tort, but that those acts could not prevent his 
obtaining the administration, if he possessed a right to it. 
The modern decision in Term Reports, which sanctions the 
case in Strange, is to me more rational than the case in 
Croke, and it ought to be considered as having shaken so 
much of the authority of that case, which declares the lia- 
bility of the administrator for all the acts which he had com- 
mited as executor de son tort. It appears, however, from 
all the cases, that being an ea-ecutor de son tort, does not, per 
se, destroy the right to administration. There being no other 
disability, it must be granted to him, the court of ordinary 
taking care to require security, commensurate with the mis- 
chief they have reason to anticipate from his previous conduct. 


Upon the whole of this investigation the corollary is irre- 
sistible, that the appellant is entitled to the administration. 
This case is therefore remitted to the court of ordinary of 
Glynn ; and the justices of that court are hereby directed to 
commit the administration of the estate and effects of Thomas 
B. M Kinnon to the appellant John Carnochan.(a) 


Bulloch, Davis, Berrien, Miller, and Lawson, 
for Appellant. 


Harris, Stites, and Cuyler, for Appellee. 





(a) The conclusion of this decision, as it appears upon the minutes of 
the court, has been omitted, because it is not connected with any prin- 
ciple upon which the judgment of the court rested, and has therefore no 


other authority than as an obzter dictum: 


JUNE, 1810. 
—_— 
Carnochan 


vs. 
Abrahams. 
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GEORGIA, It is in these words: ‘‘It appearing, however, that Mr. M/’Kinnon 
Camden Co. has died, leaving no heirs in this state, capable of inheriting his estate, 
JUNE, 1510. — or the other of the escheat laws may probably fix itself upon his proper- 
—~—"_ ty. I suggested this difficulty at the argument ; and such an impression 
Carnochan was made upon my mind by the first section of the act to amend an act, 
a entitled ‘‘an act to regulate escheats,’”’ laws of 1805, p. 23, that 1 then 

; _.. thought, it would be a saving of time, and farther investigation, to as- 
certain by an issue, whether Mr. M’Ainnon had died without will, and 

without heirs in this state, or the United States. If this should be the 

fact, the court of ordinary of Glynn, will, I apprehend, still have it in 

their power to prevent the benefits which the appellant anticipates from 

his administration. I am aware of the sensations this opinion may 

produce, and have, therefore, given it with regret. But I hope there is 

sufficient solidity in the doctrines advanced, to convince the court of 

ordinary of Glynn, that I have obeyed only the principles of the law.” 





{N THE STATE OF GEORGIA. 213 


GEORGIA, 


Minutes of Superior Court, letter G. p. 1. Chatham Co. 
JUNE, 1808. 
—_—_ 
State 
vs. 
Wederstrandt. 


CHATHAM COUNTY. 


Chambers, June 29, 1808. 
The STATE vs. P. C. WEDERSTRANDT. 


HABEAS CORPUS. 


John Lorton, Martin Welch, Francis Corderin, and James 
Smith, were this day brought up agreeably to the mandate of 
a writ of habeas corpus, directed to P. C. Wederstrandt, Esq. 
Commander of the United States’ Brig Argus, now lying in the 
river Savannah: Upon which writ the following return has 
been made, viz. 

‘*T have the bodies of John Lorton, Francis Corderin, Mar- 
tin Welch, and James Smith, as within commanded, who were 
seamen, and late on board the Brig Charles, captured at 
sea on the 17th of June, instant, for a violation of embargo 
laws, and brought into the port of Savannah, in the Brig Ar- 
gus, who captured the Charles. The said Brig Charles is li- 
belled in the admiralty, and a decision not yet had. 

‘* P. C. Wederstrandt. 


‘* Savannah, June 29, 1808.”’ 


Upon this return, a motion was made by Davis and Berrien 


for their discharge, upon the following grounds, viz. 

1. Because if itis inferred from the return, that they are 
detained for the purpose of affording testimony in the admi- 
ralty against the vessel brought in for adjudication for an in- 
fraction of the embargo law, their presence for that purpose 
could be enforced by the process of that court. 

2. Because if their detention ou board the capturing vessel, 
until the captured vessel is brought zzter presidia, for adju- 
dication, is legal, yet the necessity of that detention ceased 
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GEORGIA, when the captured vessel was brought into port, and in pos- 


session of the admiralty. 

On the other side, it was contended by Pulloch, District 
Attorney, that upon general principles, the captor has the 
right of transferring a portion of the crew of the captured 
vessel on board of the captors, and of detaining them for the 
purpose of obtaining their testimony. 

By Charlton, Judge. 

It is the universal practice of captors, and it is a right 
incidentally appertaining to the powers vested in them, to 
apportion the crew of the captured vessel, as sound discre- 
tion, founded upon the safety of the prize, may suggest. A 
portion of the crew is always selected and detained for the 
purpose of affording testimony. The control which the cap- 
tors possess and exercise over the papers of the captured, 
they possess and may exercise over that part of the crew 
which may be chosen, for giving testimony, when required 
to be used on the trial. 

In England the crew remain with the captors, or are re- 
cognised to give testimony upon the standing, or other inter- 
rogatories of the admiralty. 

For the purpose of testimony, a seaman is a component 
part of his ship, and until an adjudication is had he is in the 
custody of the captors, unless the admiralty takes some other 
method to obtain his testimony. The seaman may at any 
moment apply to that jurisdiction, and solicit the taking of 
his deposition, after which, the restraint imposed upon him 
by the captors, will necessarily cease; or he may stipulate 
for his appearance. 

When these privileges are refused him, I should always 
be bappy to extend to that valuable class of our citizens, the 
benefit ot the writ of habeas corpus, for in resisting any violation 
upon the personal liberty of a citizen, I cannot be supposed 
te combat with any other jurisdiction. 


Prisoners remanded, 


Davis and Berrien, for the prisoners. 
Bulloch, Dis. Attorney, for Wederstrandt. 
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Minutes of Superior Court, letter G. p. 2. 
CHATHAM COUNTY. 
Chambers, July 6, 1808. 


Ex parte JOHN CARNOCHAN, 
MANDAMUS. 


Before Chariton, Judge. 


John Carnochan states in his petition, that Thomas B&. 
M’ Kinnon, late of the county of Glynn, departed this life pos- 
sessed of, and entitled unto a considerable estate both real 
and personal, without having made or executed any last will 
or testament : That the petitioner being a creditor of the deceas- 
ed, and being also authorized by almost all the other creditors, 
as well as by the brother and nearest of kin of said deceased, 
applied to the honourable the court of ordinary, for the said 
county of Glynn, through their proper officer, the clerk of 
said court, /. Saunders, Esq. for a citation in the usual form, 
calling upon all and sigular the creditors and kindred of the 
said deceased, to show cause at a certain day therein to be 
expressed, why administration should not be granted to your 
petitioner in due form of law. But that the said Jokn Saun- 
ders refused to do so. Upon this statement of facts, the pe- 
titioner prays for a rule to show cause, why a writ of man- 
damus should not be directed to the said John Saunders, re- 
quiring him to issue a citation to the petitioner in the manner 
prescribed by law. And it is ordered, that the said /ohn 
Saunders, Esq. clerk of the court of ordinary of Glynn coun- 
ty, do show cause, at the court house in the city of Savannah, 
on Monday, the 22d August, at 10 o’clock, A. M, of that day, 
why a writ of mandamus should not be granted as prayed for 
by the petitioner. And it is farther ordered, that a copy of 
this rule be served on the said John Saunders, ten days pre- 
vious to the return of this rule. 
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Minutes of Superior Court, letter G. p. 10. 
Chambers, August 22, 1808. 
Ex parte JOHN CARNOCHAN 
MANDAMUS. 


Charlton, Judge. 

THIs is a rule to show cause why a mandamus should not 
issue, directed to the clerk of the court of ordinary of Glynn 
county, requiring him to issue a citation in favour of John 
Carnochan, who had applied for letters of administration, on 
the estate of Zhomas B. M’ Kinnon. 

In support of this rule, John Carnochan suggests in the pe- 
tition the following facts : 

“That Zhomas B. M’ Kinnon, \ate of the county of Glynn, 
departed this life, possessed of, and entitled unto, a consider- 
able estate real and personal, without having made or exe- 
cuted any last will or testament: That the petitioner being 
a creditor of the deceased, and being also authorized by 
almost all the other creditors, as well as bythe brother and 
nearest of kin of the said deceased, applied to the honoura- 
ble, the court of ordinary for the said county of Glynn, 
through their proper officer, the clerk of said court, John 
Saunders, Esq. tor a citation in the usual form calling upon all 
and singular the creditors and kindred of the said deceased, 
to show cause, at a certain day therein to be expressed, why 
administration should not be granted to the petitioner, in due 
form of law. But that the said John Saunders refused to do 
so, notwithstanding the right which the petitioner, in com- 
mon with his fellow citizens, had in all cases regarding intes- 
tate estates on which no administration had been granted, to 


demand and receive such citation.’’ 
Mr. Noe/ in showing cause, stated the grounds of objection 
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to the regularity of the rule; 1. That the Superior Court did 
not possess the power of granting rules, or of exercising a 
jurisdiction over cases beyond the limits of a particular coun- 
ty in which they originated; and, 2. That this rule should 
have been directed to the justices of the court of ordinary, in- 
stead of their clerk. 

It will be necessary for me to enter into a consideration of 
these objections before the subordinate points are dis- 
posed of. 

First Objection. Inanswering this objection, we are ne- 
cessarily compelled to advert to the principles of the consti- 
tution, which define and limit the power and jurisdiction of 
the Superior Courts. The first section of the 3d art. of the 
constitution declares, that the judical powers of the state, shall 
be vested in a Superior Court, and in such inferior jurisdic- 
tions as the legislature may establish: That the Superior 
Courts shall have final and exclusive jurisdiction in all crimi- 
nal cases, which shall be tried where the crime was commit- 
ted; and in all cases respecting titles to land, which shall be 
tried in the county where the land lies; That they shall have 
power to correct errors in inferior judicatories, by writs of 
certiorari, and that the judges of the Superior Courts (sec. 7. 
art. 4.) shall have the power to issue writs of mandamus, pro- 
hibition, sctve factas, and all other writs which may be neces- 
sary for carrying their powers fully into effect. 

Now it results from these sections of the constitution, that 
the powers of the Superior Courts, as they relate to local 
jurisdiction, are confined to the trial of criminal cases, and 
to cases respecting titles of land. 

In all other respects the powers of the Superior Courts 
are co-extensive with the districts in which they are held. 
In them is placed that superintending authority which is 
analogous to the court of King’s Bench; an authority which 
cannot be impeded by the geographical limits of counties. 

In granting, therefore, writs of mandamus, certiorari, or 
prohibition, there is an ubiquity attached to the person of 
the judge which confers a constutional jurisdiction to his 
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GEORGIA, fixed or temporary residence within the district. From that 


point his superintending authority may radiate in every di- 
rection where it may be necessary to carry into effect the 


powers of the Superior Court. 


Second Objection. The 2 sect. of the act of 1799, directs, 
that all applications for letters of administration, shall be 
made to the clerk of the court of ordinary, who shall give 
notice thereof in one of the Gazettes of this state, and by ad- 
vertisment at the court house of the county, thirty days be- 


fore the sitting of the court of ordinary. 


The counsel against the rule suppose, that this act is un- 
constitutional, because the 6 sect. of the 3 art. of the consti- 
tution declares, that one or more justices of the court of or- 
dinary with their clerk, may issue citations, and grant tempo- 
rary letters in time of vacation, to hold until the next meet- 


ing of the court. 


If this act really contained any provision irreconcilable 
with the constitution, I should not hesitate in giving my opin- 
ion. The constitution, ves est sacra, which I shall never, 
in this station, see outraged with impunity. Those who con- 
tend for the omnipotency of the legislature, in a denial of a 
judicial authority to declare its acts unconstitutional, knowing 
very little about the principles of a republican government. 

By this act it appears to me to be perfectly consistent with 
the 6th sect. of the 3 art of the constitution. This section 
delegates to the legislature the power of directing the mode 
in which the authority of the court of ordinary is to be ex- 
ercised. It does not imperatively direct, that one or more 
justices, with the clerk, shall issue citation, but that it may 
be done in that manner. The apportionment, therefore of du- 
ties, between the court and their clerk, was left to the sound 
discretion of the legislature. 

Giving this exposition to the constitution and the law, lam 
of the opinion, that the court of ordinary ought not to inter- 
fere with the application for citations, which must be submit- 


ted to the clerk, and by him granted as a matter of right. 
The of fiat the court, as it has been observed by Mr. WVoel/, 
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is not atall necessary. At this incipient stage of the appli- GEORGIA, 


cation for administration, every thing is referred to the dis- Chatham Co. 


AUG. 1808. 
cretion of the am ; a discretion which can “ no staan 
as the controlling power of the court of ordinary, in the ,, parte 


hearing of caveats, will always correct the errors of the Carnochan. © 
clerk. A citation operates as a mere rule to show cause; 
and it is very immaterial at whose instance it is granted. 
This rule therefore has been properly issued. 
I have next to consider, whether a mandamus ought to 





issue in this case, and if it ought to issue, whether it should 
be a mandamus commanding obedience, or cause to be shown 
to the contrary, or a peremptory mandamus. 


Ifthe first »zandamus issues, the party may make his return, 
on which an issue may be made, and tried at the next Supe- 
rior Court of Glynn, inthe manner pointed out by g Ann. 
Cc. 20. 

The peremplory mandamus presupposes the insufficiency 
of a return, and commands an immediate and prompt obedi- 


ence. It leaves the party no alternative. 





It is used to grant a rule to show cause why a mandamus 
should not issue; but this form has given way to the pres- 
sing circumstances of a case, as we find in Sayer’s Rep. 160. aN Rap. 
where C. /. Ryder is made to say, ‘‘if we grant a rule to io 


show cause, while it is depending, the poor may starve.”’ 

So in this case, if the disjunctive »zandamus issues, which 
is nothing more than an accumulative rule to show cause, the 
estates of the deceased may starve, (if I may be permitted to 
apply the term,) or suffer incalculable injuries for the want of 
a legal representative. 

The temporary letters to collect, offer no answer to the 
objection against this species of mandamus, for the powers of 
such temporary representation are confided to a simple col- 
lection of assets and effects; nor can those powers exist 
longer than the next meeting of the court of ordinary; they 
must be renewed, or they must constitutionally expire. 


Only in cases of appeals from the determinations of 
the court of ordinary on caveats, can temporary letters 
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be granted, the operation of which can extend to a pe- 
riod beyond the next ‘‘meeting of the court.’’ But these 
letters, though they are granted by the court, and not by the 
clerk, (as in cases previous to an appeal) do not confer 
greater powers than the letters granted by the clerk ; the 
only difference is, that the temporary letters of lhe clerk, can 
exist no longer than the meeting of the court of ordinary, the 
temporary letters of the court of ordinary may exist, until the 


Superior Court decides on the appeal. 


Under these circumstances, I cannot consent to a postpone- 
ment of the creation of a legal representative, until a deter- 
mination takes place on the se/urn to the mandamus, which 


may be protracted (if the proceedings are made up according 
to the statute of 9 Ann,) beyond the next term. 
But I beg it to be understood, that this is not to operate as 


a general precedent, but is entirely framed upon the basis of 


‘this particular case, and will only be applicable to cases in- 


volving similar circumstances. 

The application of John Carnochan should not have been 
rejected by the clerk of the court of ordinary of Glynn ; he 
came before them clothed with the powers of the kindred, 
and most of the creditors. The granting of the citation, 
therefore, was a matter ex debito justitie; even if he had 
stood upon the footing of a creditor, and there was then be- 
fore the clerk no superior claimant. 

If the citation which has been issued by the clerk of the 
Superior and Inferior Courts of Glynn, pursuant to the pow- 
ers vested in him, by the 5th section of the act of 1789, 
(Crawf. and Marb. Dig. 218,) had been issued upon the 
voluntary application of /ohn Saunders, the clerk of the court 
of ordinary, and contained the usual requisites of a citation, 
I should not hesitate in discharging the rule, because the 
object for the motion of the #andamas would then be accom- 
plished. 

The party might caveat or appeal; but this citation is is- 
sued under the order of the court of ordinary, and they com- 


pel their officer to assume the responsibility of an administra- 
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It being suggested by Mr. Saunders, that Davisand Berrien ——~— 


Let a peremptory mandamus issue. 


had filed a caveat against the citation issued on his applica- Ex parte 

: Carnochan. 
tion: ae R 
By the Court. 


Mr. Saunders states, that Davis and Berrien have trans- 
mitted to the office of the clerk of the Superior and Inferior 





Courts, or addressed a letter or writing to that officer which 
has been considered a caveat. 

If this paper should have that operation, it will ¢here be 
considered whether it does not supersede the application for 
the rule, as well as the mandamus, which has been directed 
to issue. 

This paper is not before the court, and consequently no 
opinion can be formed as to its operation upon the citation, 
issued upon the application of the clerk, under the order of 
the court of ordinary. 


Davis and Berrien, in support of the rule. 


Noel, against it. 
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Minutes of Superior Court, letter G. p. 9. 
Chambers, August 22, 1808. 


Ex parte M’ALLISTER, an Insolvent Debtor. 


INSOLVENT DEBTOR. 


By Chariton, Judge. 


THE prisoner petitions to be admitted to the benefit of 


the insolvent acts, and delivers into court, a schedule, which 
he says containsa full disclosure of all his property and effects. 
Some of the creditors attending, suggest circumstances of 
fraud, which they contend create a presumption, that he is 
not really and dona fide insolvent, 

The principal objections to his discharge, upon the sug- 
gestion of fraud, are, 

1. That it appears from the books of acconnt of many mer- 
chants of this city, that the petitioning debtor purchased large 
quantities of goods and merchandise. 

2. That during the time that he was considered, by his 
commercial creditors, as a merchant in Louisville, he drew a 
bill of exchange, subscribed, ‘‘ Charles M’ Allister and Son, 
for the sum of 1019 dollars and 56 cents,’’ which was drawn 
in the course of commercial dealing. 

3. That from a variety of papers, it also appears that he 
had a store at Louisville, and acted as a merchant of that 
place, upon his own account. 

4. That no books are exhibited which show the manner 
in which the goods and merchandise, purchased by the pe- 
titioning creditor, have been disposed of in the course of 
trade. All these circumstances are established by an exhi- 
bition of books of merchants, with whom he traded in this 
place; and the court is also satisfied, from the examination 
of some witnesses, that the petitioning debtor did assume the 


ostensible character of a merchant or dealer. 























IN THE STATE OF GEORGIA. 


The law directs, that the court, in a summary way, ex- 
amine the matter of the petition, and the suggestion of fraud, 
if any; and if, upon such examination, it shall appear to the 
court, that the debtor is really or dona fide insolvent, then 
such person shall deliver to the court a schedule of all his 
real and personal estates, debts, credits, or effects, and be 
permitted to take the oath prescribed by law. 


The law is intended as well for the benefit of the insolvent 
debtor, as for his creditors, and it invests the court with ex- 
tensive chancery powers to examine, in a summary way, the 
suggestion of fraud. I cannot get over the impression, that 
the petitioning debtor did act as a merchant, when he obtain- 
ed the credits from the merchants of this city, and when he 
associated his name with that of his father, in drawing a bill 
of exchange. That he acted as a merchant, is deducible 
from the nature and quantity of the merchandise purchased, 
which cannot, by any liberality of construction, be considered 
as purchased for his individual use. If the petitioning debtor, 
therefore, acted as a merchant, it is incumbent upon him to 
show, by his books, or by some strong circumstances, if he 
kept no books, (which would be a singular mode of transact- 
ing business, ) the manner in which the goods and merchan- 
dise, purchased by him, were disposed of. If this is not 
shown, what is the violent presumption which arises ? Why, 
that the effects have been disposed of to other persons for 
the purpose of concealment, or ultimate profits to himself, or 
that he still retains the possession of them. Fraud, then, 
results from either branch of this alternative, which can only 
be rebutted by a satisfactory proof, that this property has 
been taken from him ina course of fair dealing, by the opera- 
tion of judgments, or that he never did assume the charac- 
ter of a merchant. 

The debtor is therefore remanded. 


Flyming, for the debtor. 


Lawson, for the creditor. 
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Minutes of Superior Court, letter G. p. 83. 
January Term, 1824. 


STRAFFIN vs. NEWELL. 
NEW TRIAL, 


By Chariton, Judge. 

IN this case a rule has been made absolute, for a new trial 
upon the verdict of a petit jury of the last term, and the opi- 
nion of the court is required upon these points. 

1. How ought this case stand upon the docket ? 

2. Is it to be tried by a special, or another petit jury ? 

On the first point, I am of opinion, that all cases, ordered 
for a new trial, stand upon the docket, as if no new trial had 
been ordered. A re-investigation places them in the same 
situation upon the docket, as if no trial had been obtained; this 
case, therefore, will be tried in the order in which it appears 
on the docket. 

On the second point, I am of the opinion that this case 
must be re-tried by a petit jury. The 55th section of the 
judicial act of 1799, declares, ‘‘That the Superior Courts 
shall have power to correct, and grant new trials in any case 
depending in any of the Superior Courts, in such manner, and 
under such rules and regulations as they may establish, and 
according to law and the custom of the courts.’’ This section 
must refer to new trials on the verdicts of a petit jury; for 
it is only upon the principles of such a reference, that we 
can give the section a meaning distinct or operative. The 
terms, ‘‘any case in the Superior Courts,’’ are general 
enough to include all new trials whatever, upon the verdicts 


of petit juries, or special juries; but these general expres- 
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sions are explained and restrained by the 57th and 58th sec- GEORGIA, 


tions of the same act, which exclusively provide for new tri- 


als, upon verdicts of a special jury. 


Except the terms, ‘‘all new trials,’’ in the 58th section, 
these sections cannot, by any construction, bear upon the 
verdicts of a petit jury. A judge cannot make the law, but 
he has the power of construing a statute, having authority 
over all laws, and more especially ‘over statutes, to mould 
them according to reason and convenience and tothe best and 


truest use. 


I shall therefore mould this statute according to reason; 
ut res magis valeat quam pereat, and confine these general 
terms ‘‘all new trials’’ to the new trial spoken of in the 57th 
section, which are new trials upon the verdicts of a special 
jury, not only upon the authority of the maxim which I have 
just used, and also that the most natural and genuine way of 
construing a statute, is to construe one part by another, of the 
same statute, for this best expresseth the meaning of the 
maker, and such construction is, (¢4 vis ceribus actus,) 1 Inst. 
381, but because it is the only sensible construction that can 
be given to the act. If this construction is not given to the 
act, then these absurdities result, that the Superior Courts 
shall have power to grant new trials in any cause depending 
in any of the Superior Courts, in such manner and under 
such regulations as they may establish, as it is expressed in 
the 55th section, but still, that all new trials shall be had by 
a special jury under the particular regulations pointed out in 
the 58th section. That is to say, the said Superior Courts 
shall grant new trials under such regulations as they may es- 
tablish, yet they must adhere to the regulations established 
in the 57th and 58th sections of the judicial act. These con- 
tradictions are obviated by confining the words ‘‘shall have 
power to grant new trials,’’ in any cause depending in any of 
the said Superior Courts, to new trials on the verdicts of a 
petit jury, under such regulations as they may establish by a 
rule of court, and the term ‘‘a// new trials’? to the verdicts 
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of a special jury. These appear also to have been the im- 
pressions of one of my predecessors, who has framed the fol- 


lowing rule: 
‘On a rule made absolute for a new trial, the party ap- 


plying shall give security and pay costs; as in cases of ap- 

peal: thereupon the same shall be docketed and stand for 

trial at the next term.’’ Min. Sup. Ct. Book C. p. 297. 
Leake, for the plaintiff. 


Davis and Berrien, for defendant. 
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Minutes of Superior Court, letter G. p. 83. 


January Term, 1809. 


ADMINISTRATORS OF SHEFTALL 
vs. 


ADMINISTRATORS OF CLAY, 


By Chariton, Judge. 

A new trial is moved for in this case: 

I. Because the court refused to admit as evidence to go to 
the jury, a joint and general bond of Mor. and Levi Sheftall 
to Joseph Clay, dated the 23d Dec. 1774, and payable the 1st 
of April following, for the purpose of explaining an indorse- 
ment on the note on which this action was founded, calculat- 
ed, as defendants. allege, to destroy the plaintiff’s right of 
action. 

2. Because the court refused to admit as evidence to go to 
the jury a bond of Mor. Sheftall to Joseph Clay and Joseph 
Habersham, dated the 7th June, 1774, for £49, 19 shillings, 
which by assignment, became the property of Clay, and was 
a just set-off against the plaintiff's demand. 

3. Because the court rejected as evidence, an assignment 
dated 19th July, 1799, by Edward Telfair and William 
Clarke to Joseph Clay, then composing the firm of Clay, Jel- 
Jair & Co., of all their interest in a debt secured by judgment 
against Mor. Sheftall and one Samuel Dalpaget, which judg- 
ment was in the year 1801 revived against the present 
plaintiffs as administrators, and is now in full force, and which 
judgment by such assigment became the sole property of 
Joseph Clay, and was sufficient to extinguish the plaintiff’s de- 
mand. 


4. Because the court charged the jury that the plaintiffs 
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were entitled to a verdict, although upwards of twenty years 
had elapsed from the date of the note to the bringing of the 
action, and no proof was offered of any demand in the mean- 
time, or a payment of any part of the debts, or subsequent 
promise to pay by the intestate or his administrators, in 
which particular the defendants conceive the jury were mis- 
directed. 


5. Because the verdict was contrary to law, to equity, and 


to evidence. 


I adhere to my opinion, that the joint and several bond of 
Mor. and Levi Sheftall was not proper evidence to go to the 
jury; an action had been brought upon this bond, and in 
April Term, 1799, there was a verdict for the appellants, Mor. 
and Levi Sheftall. It is not contended that this bond is in 
force, that per se it has any kind of operation, but it is said, 
that it may be introduced forthe raising a presumption against 
the recovery of the note upon which this action is brought, 
because it appears from an indosement on the note that it was 
offered in evidence in the suit on the bond, and from that 
circumstance, it was inferred that it was considered as a set- 
off, and prevented a recovery on the bond; this inference is 
not justified by the record. I am therefore bound to consider 
the bond as annihilated by the verdict, and as inadmissible 
evidence for any purpose whatever. I also adhere to my 
opinion, that the bond of Mor. Sheftall to Joseph Clay and 
Joseph Habersham, was not proper evidence to go to the jury, 
the rejection of this piece of evidence was founded upon a none 
compliance with the requisitions of the 24th sect. of our ju- 
dicial act on subject of set-offs; this bond was offered in evi" 
dence as a set-off, but I rejected it, because a copy of it had 
not been at the time of the filing of the answer: but it is said, 
it is only necessary to do this when a balance is claimed by 
the defendant, as no balance was claimed in the case, it was 
sufficient to give a general notice in the plea, of the exist- 
ence of a counter debt: the act does not authorize this con- 
struction, the true construction is, if a balance is found for 
the defendant, he shall be permitted to enter up judgment 


Ny 
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for it; but if there should be found no balance, the set-off 
shall be considered as a discharge pro fanto or as an extin- 
guishment, if the sums are in equilibrio; in all cases, how- 
ever, this section of the judicial act cannot be so construed 
as to dispense with the notice of the matter of the set-off, at 
the time of the filing the answer: dreadful injustice would 
result from a dispensation of such uotice, the opposite side 
would be taken by surprise, without a fair opportunity of re~ 


pelling absolute fraudulent or extinguished claims. 


We ought to suppose this section incorporated in our ju- 
dicial act, to prevent such consequences; even by the Eng- 
lish laws the bond offered in evidence, under similar conse- 


quences, would have been rejected by the court. 


It was not pleaded in bar, and if it was intended to be given 
in evidence under the general issue, the stat. of Geo. 2. ch. 
22, requiring that notice be given of the particular sum in- 
tended to be set-off, and on what account it was due. Qua- 
cunque zia data, this bond was properly rejected as evidence 
upon the doctrine of sets-off. 


The 25th section of our judicial act, declaring that all 
bonds, specialties, notes, and other liquidated demands, bear- 
ing date since the 9th day of June, 1791, shall be negotiable 
by indorsement. This is an innovation upon the maxim, that 
a chose in action cannot be assigned, and the counsel oppos- 
ed to the rule in this case say, that admitting that a regular 
notice had been given of this bond as a set-off, yet as it has 
been assigned subsequent to the 9th June, 1791, the court 
must recognize the common law maxim, and therefore pay no 
attention to the interest of the assignee. 

I am, however, of this opinion. For supposing the com- 
mon law were to govern on this subject, of the assignment of 
choses in action, antecedent to the judicial act of 1799, yet I 
am supported by the authorities in saying, that the common 
law jurisdiction would have looked at the real right and in- 
terest of the assignee, and not to the person of the assignor, 
from whence the right had emanated. To this extent have 


the courts of common law taken notice of trusts. Courts of 
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equity from the earliest times, thought the doctrine of the 
non-assignment of a chose in action too absurd for them to 
adopt, and therefore they have always acted in direct oppo- 
sition to it. Indeed before the courts of law ventured to go 
as far as the maxim cases have gone, we find in 2 Cro. 180, 
the assignment of a chose in action, allowed in the case of 
the crown. In 12 Mod. 554, the court speaks of an assign- 
ment of an apprentice, or an assignment of a bond, as things 
which are good between the parties, and to which they must 
give their sanction and act upon. So an assignment of a 
chose in action has always been held as good consideration 
for a promise; it was so held by all the judges of England 
in Monsdale vs. Birchell, 2 Blk. 820; though the debt as- 
signed was uncertain. After these cases, we may venture 
to say (as was said by Mr. /. Buller, in Master vs. Miller, 4 T. 
Rep. 341,) that the maxim was a bad one, and that it proceeded 
on a foundation which fails; but still (adds the same judge, ) 
that though the courts of law have gone the length of taking 
notice of assignment of choses in action, and of acting upon 
them, yet in many cases they have adhered to the formal 
objection, that the action should be brought in the name of 
the assignor, and not of the assignee. I see nouse (continues 
the judge) or convenience in preserving the shadow, when 
the substance is gone, and that it is merely a shadow, is appa- 
rent from the latter cases, in which the courts have taken 
care that it shall never work injustice. The cases alluded 
to by this learned judge, are, Bottomly vs. Brook, decided in 
the court of common pleas, 22 Geo. 3. Rudge vs. Birch, in 
the court of King’s Bench, 25 Geo. 3. Webster vs. Scales, all 
of which are cited in the leading case of Winch vs. Keely, 
1 Term Rep. 20, 21, 22. The doctrine in these cases, is 
pushed as far as it was in Ex parte Byas. 1 Atk. Rep. 124, 
where it was held, that the assignment of a chose in action 
was good, even though the assignor afterwards became a 
bankrupt. 


I have taken the necessary pains to investigate this doc- 
trine, in order that it may be now understood that the assign- 
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ees of bonds, bearing date antecedent to the 9th June, 1791, 
cannot sue it in their own names, and that the action must 
be brought pro forma in the name of the assignor; yet that 
the assignee will be considered as the veal party, and his 
interest alone taken notice of. This debt having been vested 
by assignment, in Joseph Clay, I should therefore have ad- 
mitted it as a set-off, in an action brought against him by the 
present plaintiff, who was an obligor of the bond. I adhere 
likewise to the opinion expressed on the trial, that the as- 
signment of the judgment mentioned in the third ground of 
the rule, was not proper evidence to go to the jury. This 
was the assignment of a judgment, obtained by Joseph Clay, 
Edward Telfair, Samuel Elbert and William Clark, of Savan, 
nah, merchants and copartuers, against Mordecai Sheftall and 
Samuel Dalpaget, and this judgment which was obtained by 
the confession of Mordecai Sheftall, to operate npon certain 
conditions expressed in the confession, indorsed upon the 
original process, and is dated the 15th March, 1788. This 
judgment became dormant; but was awakened, as it is said 
by a sct. fa. brought in the name of Joseph Clay, Jun. Edward 
Telfair, and William Clark, known, as the scz. fa. expresses it- 
by the firm or copartnership of Clay, Telfair, and Co. This 
sci. fa. is dated the 15th Oct. 1799. By an assignment da- 
ted ——-—— this judgment is referred to and transferred by 
Edward Telfair and William Clarke, to one of the copartners, 
Joseph Clay. This assignment, it is contended, completely 
vests the right to this judgment in the partner, Joseph Clay» 
and therefore may be set-off against the demand of the judg- 
ment debtor. I cannot assent to this, without impairing the 
transcendant authority of a record ; without impairing the fun- 
damental principles of the contract of partnership; without 
subverting the best established rules of evidence. 


I. The admission of this testimouy would impair the au- 
thority of a record, the judgment is confessed to Clay, Telfair, 
Elbert, and Clarke, the sci. fa. to revive this judgment, is 
brought in the names of Clay, Telfair, and Clarke, without 
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, any suggestion of the death of Hilbert, or their right to sue 


for the debts by survivorship. From what data am I there- 
fore to presume, that this is the same firm which obtained 
the judgment, or, that they are the survivors of that firm ? 
I cannot collect such knowledge from the record, and will 
any lawyer tell me that it is to be obtained from facts extrin- 
sic or dehors the record? can I travel out of the record to 
establish a fact, which will falsify it? no, I cannot. I am 
therefore bound by principles of law, to consider this scz. fa. 
as having revived a judgment obtained by Clay, Telfair, and 
Clarke, copartners under the firm of Clay, Telfair, and Co., 
and not as having revived a judgment obtained by Clay, Jel- 
fair, Elbert and Clarke, copartners under the firm of C/ay, 
Telfair and Co. 


2. It impairs the fundamental principles of the contract of 


copartnership. 


When a partner drops off, it produces a dissolution of the 
house. There must be a renewal of the contract among the 
surviving copartners, and the world must be notified of the 
change in the relation of the firm. In no case can the re- 
presentatives or executors of the deceased partner associate 


with the surviving copartners. 2 Salk. Rep. 444. 


If one partner die, though the debts and effects survive, 
yet the survivor is considered in equity barely as a trustee 
for the representatives of the deceased. Laws of Partner- 
ship, 124. 

Hence it appears, that if H/bert was dead when this was 
revived, or the assignment made, it was necessary that that 
fact should have been promulgated in the sc7z. fa., net only that 
the public might know the change in the commercial dynasty, 
but in order that the representatives of the deceased partner 
might know the trustees against whom they would be per- 
mitted to resort in a court of equity. 


In addition to this, I would also observe, that this species 
of assignment among the copartners, is not binding upon the 
general creditors, nor does it make any alteration in the 
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general liability of the house. Creditors cannot be bound 
by any arrangement among the partners. 

This principle is settled in the case of Smith vs. Jameson, 
6 Term Rep. 601. Inthat case, one of the partners applied 
trust money in the trade, with the privity of the other part- 
ner: they afterwards separated, and the partnership effects 
were assigned over to the first, who took upon himself the 
debts ; this was not considered as a discharge of the other 
partner, but both were considered as liable to make good 
the trust money. So, in this case, the assignment was a 
private arrangement of the partners, and could not as if af- 
fected other persons, convert that into a debt of one of the 
partners, which, in its original shape, was due to the whole 
firm. Great iniquity would flow from the adoption of a dif- 
ferent doctrine; if this kind were to have the power of vest- 
ing a right possessed by the whole firm, in any of them, the 
most palpable fraud would be practiced, not only upon the 
general, but the creditors of the separate individuals or the 


firm, 


Upon this ground, then, supposing Z/bert to be a party to 
this assignment, I should doubt whether a right or interest 
was vested in C/ay, for all the purposes contended for. 


3. The admission of the assignment would subvert the best 


established rules of evidence. 


No principle is better established than that, even a trivial 
variance, in setting out a record, or any written instrumeut, 
is fatal; because it does not appear that the contract, given in 
evidence, is that on which the plaintiff declares. 4 Term 


Rep. 560. 3 Bos. and Pul. 559. 


Now the scz. fa. does not set out the record truly; there 
is a variance between that which is recited, and that which 
is on the files of this court. The sci. fa. sets out a judgment 
obtained by Joseph Clay, Edward Telfair, aad William Clarke, 
of Savannah, merchants, and copartners; there being no sug- 
gestion in the scz. fa., or in the assignment of the judgment, 
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GEORGIA, that it was revived orassigned by Clay, Telfair, and Clarke, as 


Chatham Co. survivors of Clay, Telfair and Co. 
JAN. 1809. 
—_—" I must not only consider this casus omissus, as a fatal vari- 


Adm.of ance, but that neither the judgment is revived by the scz. /a., 
Sheftall vs. rk 
Adm. of Clay. 20r consequently transferred by the assignment. 
——= Rule discharged. 
Harris and Bulloch, for Plaintiffs. 


Woodruff, for Defendants. 
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Minutes of Superior Court, letter G. p. 94. 


Chatham County, Jan. Term, 1809. 


STATE vs. CORPORATION OF SAVANNAH. 


CERTIORARI. 


By Charlton, Judge. 


A CETIORARI was issued from this court, to bring before 
it the proceedings of the mayor and aldermen of the city of 
Savannah, acting as a common council, upon the deposition 
of Vincent Pendergast, which states that the mayor and alder- 
men did, on the 26th day of December last, impose upon the 
deponent, fines to the amount of one hundred and fifty dollars. 


exclusive of costs, for keeping a faro bank, or table. 


It appears, to the return made in evidence to the writ of 
certiorari, that this person was fined on the 26th, for keeping 
a faro table on the 15th December, thirty dollars and costs ; 
for keeping a faro table on the 16th, the same sum and costs ; 
for keeping a faro table on the 17th, the same sum and costs ; 
and for keeping a farotable on the roth, the same sum and 
costs ; and for keeping a faro table on the 20th, the same fine 
of thirty dollars and costs. 


It also appears from the return, that these fines were all 
imposed at one sitting of council, on the 26th December, as 
is sworn to by Pendergast. It appears that these fines were 
imposed in consequence of the information of witnesses; but 
it does not appear, from any of the proceedings of council 
that Pendergast was cited before them, or had any other 
notice of their proceedings. 

In this country no person can be injured, in his personal 
property, without an opportunity of defending himself. He 
has the right of being confronted with his accusers, and of 
being apprized of the accusation against him. ‘‘ Audi alteram 
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partem, is a maxim of natural justice dear tothe human heart, 
and associated with every principle of our jurisprudence, 
Conviction founded upon ex parte accusation, is the most ter- 
rible species of despotism that the human mind can conceive. 


Corporation of It is not only a violation of the most obvious dictates of com- 


Savannah. 





mon law, but it is destitute of every principle by which the 
social compact is supported. 
Upon the ground alone, then, that the party had not been 


summoned to answer to the charge exhibited against him, I 
would feel myself authorized to quash their proceedings. I 


* would quash them upon what I conceive to be an infringement, 


-—a gross, unwarrantable, dangerous infringement of a funda- 
mental principle of eternal justice, and of the genius and sim- 


plicity of our particular form of government. 


But it is not necessary to resort to these high grounds of 
abstract justice alone, to destroy their proceedings. No law 
is better established than that of corporations ; and it is set- 
tled, by that law, that a corporation can inflict no punishment, 
or proceed against any person for a supposed offence, unless 
particular notice is given to the person against whom they are 
about to proceed, in order that he may prepare his defence. 
In Rex vs. Common Council of Liverpool, 2 Burrow, 731, 
it is there said, by Lord Mansfield, that the person intended 
to be amoved, should have a particular summons to answer to 
the particular charge. In the case of Rex vs. University of 
Cambridge, all the judges agreed, that the want of asummons 
was an incurable error; and on this point, the expressions of 
Justice Fortescue are so impressive, that I cannot avoid in- 
serting them. (The objection, says the judge, for want of 
notice, can never be got over. The laws of God and man 
both, give the party an opportunity of making his defence, if 
he has any. I remember to have heard it said, by a very 
learned man, upon such an occasion, that even God himself, 
did not pass sentence upon Adam, before he was called upon 
to make his defence. Adam, (says God,) where art thou; 
hast thou eaten of the tree, whereof I commanded thee that 
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thou shouldst not eat? And the same question was put to 
Eve also.) 1 Strange, Rep. 567. 

These were decisions upon returns to mandamus for res- 
toration to corporate offices. But the principle is a general 
one, and applies to the acts of corporate bodies, whether 
proceedings on a disfranchisement, or against a private per- 
son, for a supposed violation of a by-law. 

The observations of Justice Fortescue are confined to no 
particular proceedings, but are founded on the broad basis, 
that the laws, both of God and man, give the party an oppor- 
tunity to make his defence, if he has any. 

The ground being sufficient to set aside their proceedings, 
it is not absolutely necessary that I should advert to the un- 
constitutionality of the summary jurisdiction, undertaking to 
inflict a punishment for a crime or misdemeanor. 

I shall, however, dispose of that objection, in order that 
our fellow citizens may precisely know upon what footing 
their constitutional liberty stands; the 3d article of the con- 
stitution declaring, that the Superior Courts shall have final 
and exclusive jurisdiction in all criminal cases. 


Mr. Recorder would confine this jurisdiction to crimes, as 
contradistinguished to misdemeanors; and he relies upon 
Blackstone for the distinction which he attempted to estab- 
lish. Nosuch distinction, however, is warranted by that 
authority. In his definition of crime, he says, a crime or 
misdemeanor, is an act committed, or omitted, in violation of 
a public law, either commanding, or forbidding it. This 
general definition comprehends both crimes and misdemean- 
ors, which, properly speaking, are mere synonymous terms. 
4 Blk. Com. 4, 5. The annotator, Christian, says, that in the 
English law, misdemeanor is generally, and in contradistinc- 
tion to felony; offences and misdemeanors denote inferior 
crimes ; so says Judge Wilson in his work, vol. 3. p. 4, and so 
say /. Is the injury of an indictable nature ? This is the only 
question ts be asked, in ascertaining the powers of a summary 
jurisdiction. If it is indictable, there is no power, short of a 
convention, can deprive a Superior Court of its final and exclu- 
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| GEORGIA, sive jurisdiction. No act of the legislature can directly, or 


poe per obliquum, deprive the Superior Court of that jurisdiction. 
All acts of that description, I would, without any kind of 


State vs, hesitation, declare unconstitutional. I will not sit here, and 
Corporation of suffer the constitution tobe violated; no, not by the legisla- 
——.. ture, and certainly not by a small body of men, clothed with 

a ‘‘little brief authority,’’ and exercising a puny legislation 
upon matters of city police. 
Is the keeping of a public gaming house, or table, an in- 





dictable offence ? 

Mr. fulloch has canvassed the question with great clear- 
ness, learning, and ability ; and if I did not know before that 
it was an indictable offence, he has convinced me that it is. 

It is expressly said, that a man may be indicted for keep- 
ing a gaming house; a gaming house being a nuisance or 
offence against the public police. 4 Blk. Com. 167. This a 
a part of that law which our ancestors brought from England, 
and is not impaired by our fundamental laws. 

The person keeping a gaming house, may still be indicted 

for anuisance, or proceeded against under the 5th section of 
the act to suppress lotteries, and to prevent other excessive 
and deceitful gaming, passed February 29th, 1764; Marb. and 
Crawf. Dig. 251; and this section directs, that the persons 
offending shall be proceeded against by indictment. 
} But it is always safest to proceed under the common law 
notion of a nuisance; because there is less difficulty in prov- 
i ing the nuisance, than the loss of particular sums under the 
| 5th section of the provincial act of 1764; and it is the safest 
| upon another ground, because many parts of the act of 1764 
cannot now be carried into effect, from the important change 
made in the jurisdiction of magistrates, by our constitution. 


It therefore appears, that the deponent, Pendergast, is 
charged with an indictable offence, for which the corporation 
of Savannah have attempted to inflict a fine. This outrage 
upon our constitution, I will now prevent ; and will prevent 
in all similar cases. Moral and good men ought, however, 
(as was observed by J/itchell) not to be alarmed by this check 
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on the public authority of the corporation; they ought not to 
be alarmed because a most exemplary punishment is annexed 
to a conviction in this court. I have snatched the victim 
from the city officer, that he may have a trial by jury, and 
all other privileges which are guaranteed, by the constitu- 
tion, to a citizen, without any regard to extrinsic circumstan- 
ces. But having a knowledge of an offence having been 
committed, which strikes at the root of public morality, it is 
my duty to take notice of the offender. 


It is, therefore, ordered, that a warrant do issue, upon affi- 
davits to be taken by the mayor, that a gaming table, and dis- 
orderly house was kept by Vincent Pendergast, and that he, 
therefore, be recognized to appear at the next Superior 
Court, to answer to a bill of indictment for a nuisance ; in the 
mean time, let the proceedings, as they appear upon the re- 
turn of the certiorari, be quashed, and the deponent be dis- 
charged from any process of the city council, which may 
have issued thereupon. 


Proceedings of the corporation quashed. 
Mitchell and Bulloch, for certiorari. 


Mr. Recorder Habersham, for corporation. 


239 


GEORGIA, 
Chatham Co. 
JAN. 1809. 


—_—o 


State vs. 
Corporation of 
Savannah, 





————— 





240 


GEORGIA, 
Chatham Co. 
APRIL, 1809. 


—_—_ 


Ex parte 


Bryan Morel. 











CASES IN THE SUPERIOR COURTS 


Minutes of Superior Court, letter G. p. 120. 
Chambers, April 14, 1809. 
Ex parte BRYAN MOREL. 


(Case reserved from Bryan county.) 


By Charlton, Judge. 

By the will of john Morel, the elder, the island of Os- 
sabaw was devised to his three sons, Peter Henry, John, and 
Bryan, as tenants in common, each of the said sons to have 
an equal part. In March, 1788, Peter Henry, Morel, John 
Morel, and Bryan Morel, (who was then an infant,) by his 
guardians, William and James Bryan, applied to the Superior 
Court for a partition of the island, agreeably to the will of 
John Morel, the father. A writ of partition was accordingly 
granted, and in June, 1788, the commissioners proceeded to 
discharge the duties assigned them. This division ascertains 
three lots; and the lot No. 1, comprehends, as is designated 
in a chart brought into court, the tracts, Nos. I, 2, 3, 4, 5, 
6, 7, and a part of the tract No. 8. A tract called Cabbage 
Garden, 50 acres called Horse Hammock, Bradley's Hammock, 
containing 150 acres, and a hammock called Braddock Camp, 
containing 38 acres. This lot is assigned to John Morel. 
The lot No. 2, comprehending the remainder of the tracts. 
Nos. 8 and g, and half the tract No. Io, is assigned as the 
portion of Peter Henry Morel. The lot No. 3, comprehend- 
ing the remainder of Nos. Io, 11, 12, and including all the 
hammocks on the west of those numbers, is assigned to Bryan 
Morel, as his part, under the will of the ancestor, John Morel. 
This division being made, the commissioners informed us 
that a surplus remained, which they adjudged most benefi- 
cial to the parties, should it be enjoyed as a species of com- 
mon appurtenant, but to be subject to partition whenever it 
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should be desired. This surplus land is supposed, by the GEORGIA, 


commissioners, to contain four thousand, four hundred and 
sixty-six acres, and one half of an acre, of third quality land, 
and this is the land out of which the petitioner, Bryan Morel 
desires to have his portion allotted to him. In this notice, 
which the law directs to be given, the petitioner apprizes the 
other claimants that he will apply to the judge of the court 
for a writ of partition to divide all the undivided lands on 
Ossabaw, and particularly those parts of the island called the 
eastern division, and marked in the plat thereof, as sixteen 
hundred acres ; also, the lands in the western division, not de- 
scribed as of the first and second qualities, and said, in the 
record of a former division, to contain four thousand four 


hundred and sixty-six acres and a half. 


No objections present themselves against the awarding a 
writ of partition to apportion and divide, amongst the several 
claimants, the residue of the land on Ossabaw ; but it is said 
by Mitchell and Bulloch, that this writ of partition cannot 
operate upon the lots specifically assigned by the commission- 
ers in their partition of 1788; that the territory within the 
boundaries and lines of those lots cannot now be encroached 
upon, because being explicitly designated as the property of 


each of the heirs and unconditionally conveyed to them. 


It cannot be presumed by any kind of explanation, dehors 
the partitioning record, that any land of the third quality 
which is mentioned as the surplus land in the partition of 
1788, and is left undivided, can be comprised within the 
limits of those lots, and consequently, that the surplus land 
must mean the surrounding domain, or all the residue of ter- 


ritory exclusive of these specific allotments. 


On the other side, it is contended, by Messrs. Berrien and 
Cuyler, that explanations may be received from the commis- 
sioners of 1788, to prove that those specific allotments were 
only intended to designate and convey the good land or lands, 
of first and second quality, and that all the lands of the third 
quality, whether, within the limits of these allotments, or in the 
surrounding territory, is still to be considered as surplus lands, 
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or of the third quality, and subject, according to the decree of 


the partitioners of 1788, to a division. 


The proportion that the lands comprise within the speci- 
fic allotments, cannot be subject to a farther division; is 
strongly supported by the plain terms of the partitioning re- 
cord of 1788, in which the partitioners say, due respect 
having been had by us to the true value of all and singular 
the several lots and parcels of land, with the improvements 
and appurtenances thereunto belonging; and after due and 
mature deliberation and consideration being had, and upon all 
and singular the premises, agreeably to the power vested in 
us, the said several lots, tracts, and parcels of land, into such 
parts in the manner we adjudged most beneficial to the par- 
ties concerned, have parted and divided, and so declare and 
adjudge our partition and division of a// and every the said 
premises into the writ hereunto annexed, mentioned to be in 
the manner following, that is tosay, all that lot No. 1, which is 
assigned as the part of John Morel, absolutely and uncondi- 
tionally. 


In the same manner are the other lots assigned to /Peler 
Henry Morel, and Bryan Morel; nothing can be collected 
from this deed of the partitioners, from which it can possibly 
be inferred that any fractions or portions of land within these 
lots were left undivided ; on the contrary, a// and every the 
premises are explicitly assigned by the partitioning deed, and 
is made final and conclusive by the judgment which incorpo- 
rated it. If it conveys ‘‘al/ the premises,’ there can be of 
course no surplus: adhering, therefore, to the plain une- 
quivocal expressions of the deed, the supposition is not war- 
ranted, that these allotments contain lands of the third quali- 
ty, called surplus land, or common appurtenant, by the peti- 
tioners, and by them made subject to a farther division: 
all the remainders or surplus lands the partitioners decreed 
to be held and enjoyed as in common, meaning perhaps a 
pasturable common, or common appendant, and all this sur- 
plus is denominated by them, third quality land. The par- 
titioners having already by the terms of their deed designated 
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the boundaries and divisions of three lots, can the term re- 
mainder, upon any principles of exposition, mean a portion 
of that territory of which it is said to be a remaining part ? 
The partitioning deed does not authorize such a solecism. 


These are the strong grounds that have been, or may be 
occupied by the counsel who rely upon the plain language of 
the deed, to defeat any attempts to effect a diminution of ter- 
ritory within the specific allotments by a second writ of par- 
tition ; it is farther said, that if these allotments are subjected 
to a partition, it would probably givea slip of land to one of 
the claimants in the middle of the cultivated land or lot of one 
of the others; and hence the utmost dissatisfaction and confu- 
sion would result from the smallest infringment upon the 


specified limits of those allotments. 


This is an argument ab inconvenienti, which can have no 
weight in the construction of the power which must be strict- 
ly construed and complied with. Partitioners are under a 
power—they must strictly execute that power ; and when ex- 
ecuted, a common law tribunal will give it a strict and rigid 
construction. The counsel for the petitioner introduced two 
of the partitioners of 1788 to prove, that they did not in- 
tend that the limits of these allotments should exclude a fu- 
ture partition of the lands of the third quality, which they 


might respectively contain. 


Major Odingsell, one of the partitioners, in the course of 
his examination said, that the lots contained all the good lands, 
that the good lands were of equal value, but that they also 
contained lands of the third quality, subject to a future parti- 
tion. 

Colonel Habersham, another witness, and one of the old 
partitioners, has but a faint recollection at this distant period 
of time, what was the precise intention of the partitioners, 
but believes that these lots contain surplus lands of the third 
quality ; he is, however, confident that the good land in each 
of these lots, were so nearly of an equal value, that John 
and Peter H. Morel and the persons who represented the 


243 


GEORGIA, 
Chatham Co. 
APRIL, 1809. 
—_—_—— 


Ex parte 
Bryan Morel. 








lf 
| 


244 


GEORGIA, 
Chatham Co. 


APRIL, 1809. 
—_—_—— 
Ex parte 


Bryan Morel 





CASES IN THE SUPERIOR COURTS 


minor, Bryan Morel, agreed that a species of lottery should 


decide the parts they were respectively entitled to. 


This is the testimony set up, which it is contended must 
control the unambiguous expression of the partitioning deed 
and the judgment that has been founded upon it, or rather as 
it has been said to supply the place of a plan adverted to, by 
the partitioners and annexed to this deed, which, it is urged 
if now produced, would designate all the qualities of the 
lands contained within the limits of these lots, and from 
which, it would of course appear, that these allotments did 
contain lands of the third quality ; but it appears to me, that 
this inference is not justified by the manner in which this plan 
is mentioned in the partitioning deed; it is thus introduced 
in the following sentence of the deed, ‘‘which allotments and 
divisions are marked and numbered in a copy of the said plan 
of the island of Ossabaw, taken from the original, annexed to 
the grant thereof, which copy is hereby annexed for the 
benefit of the parties concerned.’’ The only difference then 
between the plan annexed to the original grant, and a copy of 
the partitioning deed is, that the former is a general chart of 
the island, while the latter zusmbers the sections of the sur- 
face to which the J/orvels were entitled by the will of their 
father. Ifthis copy also designated the quality of the lands, 
it is not said so by this deed, which plainly tells us what the 
nature of it was: There being no ambiguity then, on the 
face of the deed, the great question is, whether this court 
can legally permit parol explanations to destroy, what has 
been considered for upwards of twenty years, rights vested 
and secured by it. 


It must be remembered, that only one of the witnesses, 
Major Odingsell, speaks with any positiveness as to the in- 
tention of the partitioners, and he occasionally displays some 
diffiidence in the strength of his recollection. Colonel Ha- 
bersham’s testimony, as to all material points, is vague and 
inconclusive, it is conjectural and hypothetical. The par- 
titioning deed is complete, it is therefore not competent for 
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this court or a court of equity to admit evidence to have 
been meant to operate otherwise than the language of the 
deed imports. 2 Atk. Rep. 384. 3 Atk. Rep. 3. 


Deeds will stand upon a very insecure footing indeed, if 
their operation was to be materially changed by the admis- 
sion of explanatory parol evidence. If any thing was intend- 
ed to be invested which was omitted by mistake or fraud, in 
such cases parol evidence will be admitted, 3 Atk. 388, but 
in all such cases, the mistake or fraud must be deducible 
from the deed itself, as in the case of the Marksman, 3 Atk. 
389. If the mortgage in that case had contained all the usual 
and necessary covenants, the chancellor would not have 
permitted parol evidence to be read, to show the fraud or 
mistake, in omitting a covenant for redemption. If parol 
evidence then is inadmissible to explain a deed complete and 
unambiguous, a fortiori, that species of evidence can never 
be permitted to explain a record, to explain it to have been 
meant otherwise than the language it imports. 

The partition of 1788 has become a component part of the 
judgment which was entered up upon it, and is as much a 
record as any other part of that judgment. Speaking as an 
individual, I am induced to believe, from the testimony of 
the witness, Odingsell, that the lots contained lands of the 
third quality ; but I cannot throw down legal principles, or 


shake the best established rules to suit a particular case. 


The case of Moor vs. Miller, 5 Term Rep. 563, lord Ken- 
yon was reduced to the necessity of giving up the authori- 
ties, or of hazarding his own private opinions: ‘‘ Taking all 
the authorities together, (says his lordship,) and endeavour- 
ing to establish an uniformity of decisions, I think we are 
bound to determine against the devisee in this case, for what- 
ever our conjectures may be, (and, privately speaking, I 
think the devisee meant to give an estate in fee to his wife, ) 
we are not at liberty to follow those conjectures, but are 
compelled, by the authorities to say, that she took an estate 
for life under her husband’s will.’’ So in this case my con- 


jectures are on the side of the parol evidence; but I am not 


245 


GEORGIA, 
Chatham Co. 
APRIL, 1809. 


——’ 


Ex parte 
Bryan Morel. 





246 


GEORGIA, 
Chatham Co. 
APRIL, 1809. 

—_— 


Ex parte 
Bryan Morel. 


CASES IN THE SUPERIOR COURTS 


at liberty to followthem. This is my opinion on the par- 
titioning record of 1788, and in awarding this writ of parti- 
tion, I can only direct that it do issue, to divide the surplus 
lands, as mentioned in the record. I cannot specify, as the 
partitioners’ notice does, the division of the land in which 
this surplus may be found; that must be left to the sound 
discretion of the partitioners, who will take care after this 
decision not to infringe upon the lines of the three defined 
allotments, u¢ sit finis litium ; for though this opinion ought 
to be considered as a directory to the partitioners, yet it is 
subject, under the act of the assembly, to a revision, on the 
motion in bar of the partition, when this decision, as well as 
the judgment which may be entered up on the return of the 
writ, may be suspended, and the whole case, the law, the 
parts, and the circumstances, may pass through the ordeal of 
a trial, according as the act declares to be the due course of 
law. 

Whereupon ordered, that a writ of partition do issue to 
divide all the surplus lands on Ossahaw, as aforesaid, direct- 
ed to Charles Odingsell, Joseph Spencer, Lee Blacksell, Archi- 
bald S. Bulloch, Thomas Bourke, Benjamin Wall, James John- 
ston, Joseph Miller, D. E. Adams, John Eppinger, and Joseph 


Stultz, or a majority of them: And it is ordered, that the 


oath required by law be administered by Henry Austin, Esq. 


of Bryan county. 


Berrien and Cuyler, for petitioner 


Mitchell and Bulloch, for P. H. & J. Morel. 
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Minutes of Superior Court, letter G. p. 201. 


June, 1809. 


The BANK vs. MARCHAND. 


NEW TRIAL. 


By Chariton, Judge. 

THIS is a motion for a new trial upon these grounds, 
viz. 

I. Because the verdict is against evidence. 

2. Because the verdict is against the law, equity, and the 
direction of the court. 


On all motions for new trials, the law requires that the 


reasons of the judge for refusing or granting the rule, should 
be placed upon the minutes of the court ; in conformity to this 
requisition of the judicial act, I shall assign my reasons for 
granting a new trial in this case; and in discharging this 
duty, it is only necessary to advert to the second ground, to- 
wit, ‘‘because the verdict is against law, equity, and the di- 
rection of the court.’? The power of granting a new trial is 
discretionary with the court, but this, as C. J. Glynn says, 
must be a judicial, not an arbitrary discretion. Under our 
system the verdict of a special jury is conclusive in all its 
issues of law and equity. The verdict of a special jury is, 
therefore, the dernier resort of a citizen, and his only relief 
against the injustice of that verdict must be found in a refer- 
ence to the judicial discretion of the court, on a rule to show 
cause why a new trial should or should not be granted. The 


eircumstances of this case, as far as they are material to the 


present investigation, are these: 


A copartnership had been entered into between F. de Pe- 
tit de Villiers, and Mathurin Reingeard. The copartnership 
was dissolved on the 12th August, 1805. 
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Antecedent to the dissolution of this copartnership, a debt 
had been contracted at bank by Fetit and Retngeard. On 
the 26th May, 1807, this old debt of Petit and Reingeard was, 
according to the usage of the bank renewed, as the witness, 
Mr. Lampkin, expressed it, by a note signed by Petit and Rein- 
geard, in their individual capacity. On the 28th May, 1807, 
Mr. Reingeard conveys by a deed bearing that date, for the 
uses of Messrs. /. W/. EL. F. Coqguilion, three negro slaves, all 
the merchandise which he then possessed, together with an 
interest in a house and the lease of it. The consideration of 
this deed is expressed to be the good will and friendship which 
he the said Mr. Reingeard bore to Miss Coguilion. On the 
21st May, 1807, in consideration of a marriage to be solemniz- 
ed between Reingeard and Miss Coguillon, Reingeard set- 
tles upon Miss Coguz//on and her future issue (and the chil- 
dren of Reiugeard by a former wife,) through the medium of 
trustees, the identical property, which he had in considera- 
tion of good will and friendship conveyed to her by the deed 
dated the day before. The deed of the 20th was no doubt 
intended to operate as articles; but there is no provision 
for the issue: it conveys an absolute unconditional estate to 
Miss Coguillon. The deed of the 21st (with the exceptions of 
limitations to Reiugeard’s children by a former marriage, ) is 
a strict settlement; it gives an estate for life to the intended 


wife, with a remainder over to the unborn issue. 


The important questions for my consideration, as the re- 
sult from this statement are these. Was J/athurin Reingeard 
indebted to the bank, antecedent to the settlement of the 
21st May ? and if so indebted, can that debt defeat the mar- 
riage settlement ? I was of opinion on the trial, and now ma- 
ture deliberation has not changed my opinion, that Mathurin 
Reingeard was not indebted to the bank, in his individual pri- 
vate capacity at the time of the marriage settlement on the 
21st of May. The note, of which the note of the 26th of 
May is said to be a renewal, was given by Petit and Reingeard 
in their artificial capacity as partners; the note of the 16th 


of May was given in their individual capacities nearly two 
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then a liability was created different from that which 
was created by the note of the partnership. Partners 
are seised ‘‘per my et per tout, gui libet totum tenet, et 
nihil tenet, silicit totum in communi, et nihil seperatum per 
se.’’ Judgment obtained therefore upon the partnership note, 
would have bound the whole of the partnership effects, and 
only the separate estates are bound by the judgment on the 
note given in their private unconnected capacities. The 
principles of laW having created so wide a distinction be- 
tween the liability of partners and individuals, I cannot iden- 
tify the notes of Petzt and Reingeard with the note of / D. 
Petit de Villiers and Mathurin Reingeard. 1 know not what 
may be the construction given by the bank to a renewed note ; 
but it appears to me from the evidence that they considered 
the renewed note as complete extinguishment of the old debt; 
for the old note is upon its renewal delivered to the maker. 
Can that then be considered as an existing debt, which the 
bank, by its own voluntary act, enables the debtor to cancel 
or destroy? Arguing the case therefore upon the usage of 
the bank, the renewed note may be considered as a contin- 
uation of the old debt, but it cannot retrospect for any pur- 
pose whatever. I am of opinion, then, that there was no 
debt due the bank by M/athurin Reingeard in his individual 
capacity antecedent to the 26th of May, and that the note of 
Petit and Reingeard was extinguished from the moment of 
the voluntary re-delivery of it to one of the makers, and it 
appears, from evidence on the trial, that it was re-delivered 
to Petit. If a debt however had existed, it could not have 
defeated the operation of the settlement of the 21st of May, 
so far as that deed provided for the wife and her future issue ; 
she would, notwithstanding, be entitled to a life estate, and 
the children be entitled to their portions in the manner pre- 
scribed by the deed; but if the settler was indebted, the 
children by the first marriage would come in as volunteers, 
and their interest would give way to the rights of the gene- 


ral creditors. ‘The evidence upon the trial established no 
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doubt very much whether the principle, that fraud vitiates 
every contract, can apply to the doctrine of marriage settle- 
ment. Marriage is a valuable consideration, as much so, as 
money paid; and it is not only founded upon a valuable con- 
sideration, but it guarantees a protection to their persons, 
who cannot by any possibility be conusant of the fraud of the 
settler, and who, in the view of morality and justice, have 
stronger claims upon the property than the general credi- 
tors. No cases were cited from the commédn law reporters, 
which tended to shake the consideration of a marriage set- 
tlement. We all know how solicitous courts of chancery 
have always been, in supporting this species of contract 
against the rights of all others. It is true, that in Bennet vs. 
Wade, and Jones vs. Wade, 1 Dick. p. 84, and 2 Atk. 324, 
that the settlement was set aside upou the ground of fraud; 
but as the case is reported by the Register, Dickens, it ap- 
pears, the settlement was made subsequent to the marriage, 
and it will not be contended by me, that a settlement or pro- 
vision for the wife and children, subsequent to marriage, 
stands upon a better footing than a voluntary conveyance. 
The point, however, whether a settlement in consideration of 
marriage, procured by fraud and imposition, in which the 
wife was not concerned, could be set aside, came before 
lord Bathurst, in the case of Barrow vs. Brown, 13 July, 1774, 
upwards of thirty years posterior to the decision of lord 
Hardwick, in Jones vs. Wade, and in this case the chan- 
cellor is made to say, ‘‘that whatever fraud or imposition 
might have been practiced by others, Charity, the wife, was 
not concerned in it; I never knew an instance in which a 
settlement in consideration of marriage hath been set aside, 
and I will not make a precedent for it.’’ I Dick. 504. It is 
needless, I presume, to multiply cases on this head. Upon 


the supposition that the fraud of Reingeard could subvert the 


marriage settlement, vet how is it established ? it was not 
proved that he was in debt beyond the value of the property, 
admitting the existence of the debt of the bank. But it is 
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said by Mr. Harris that Reingeard was permitted to remain GEORGIA, 


in the possession of the property settled upon his wife, 
this is one of the strongest evidences of fraud. I admit gen- 
erally that this is an absolute badge of fraud, because, as the 


books lay it down, the possession is often the only indication 


of the property of a chattel. 3 Cro. 81. But in answer to - 


this, it was observed by Mr. Cuyler, (and to which I assent, ) 
that the possession of the property by the settler, is not in- 
consistent with the nature of the contract; and because such 
possession holds out no false colours, the law rendering it 
necessary to have the deed recorded, which is sufficient no- 
tice to the public of his situation and circumstances, Mr. 
Afarris contends that the conveyance, as in the case of all 
the property, is another strong mark of fraud. I admit that 
the general conveyance of o// a man’s property, as in this case, 
is another strong mark of fraud ; for, as the authorities I have 
adverted to assert, it is hardly to be presumed that a man 
will entirely strip himself of all his personal property, un- 
less there was a secret correspondence and good understand- 
ing settled between him and the vendee for a private occu- 
pancy of all, or some part, of the goods for his support, In 
the construction of the statutes of 13 and 27 Elizabeth, such a 
conveyance, as it affects the immediate vendor and vendee, 
would be deemed fraudulent, because it presupposes the ab- 
sence of a valuable consideration, without notice or collu- 
sion ; and a marriage being a valuable consideration, and the 
children being purchasers without collusion or notice, the 
conveyance of a// the property in a marriage settlement can- 
not be considered as a mark of fraud, within the British sta- 
tutes of Elizabeth. It is further argued by Mr. Harris, that, 
merchandize, jewelry, or stock in trade, cannot legally be 
conveyed in a marriage settlement; because a settlement is 
intended to operate asa permanent provision to the issue, 
the object of which is frustrated by the unfixed and transi- 
tory nature of such chattels ; and besides, if such settlement 
was recognised, it would enable unprincipled merchants to 


speculate with perfect security upon the rights and credulity 
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of their creditors. In answer to these objections I shall only 
briefly observe, that as to all legal consequences there is no 
distinction in this state between one species of chattel and 
another, or between real and personal property, and if slaves 
can be the subject of a marriage settlement, so many bales of 
merchandise; this perishable and transitory property can, 
on the application of the trustees to the equitable side of 
this court, be converted into money, and that money invest- 
ed in other property; and in this way a permanent provi- 
sion obtained. The other argument ‘‘ abd tuconvenienti’’ is 
repelled by the necessity the law imposes, of having the 
deed placed upon the public record; and this settlement was 
recorded on the 25th of May, 1807. 

For these reasons [ am of opinion, that the rule to show 
cause, why a new trial should not be granted, be made ab- 
solute. 

Rule made absolute. 

Mitchell, Bulloch, and Cuyler for the rule. 


Davis, Berrien and Harris, against it. 
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Minutes of Superior Court, letter G. p. 208. 
June, 1809. 
SMITH vs. LLOYD and ROE. 
IN EQUITY. 


By Charlton, Judge. 

THE complainant alleges in his bill, that some time in 
June, 1804, he agreed to purchase of Alexander S. Roe, (one 
of the defendants) and Edward L. Davis, who were then 
merchants and copartners in Savannah, an assorted cargo for 
a West India market. That among other articles, he agreed 
to purchase of the said Roe and Davis, 100 barrels of fine 
flour. That the said Roe and Davis delivered to him flour 
of a different quality from that which had been shown to him, 
and which he had agreed to purchase; the difference in the 
value of the flour he had agreed to purchase, and that deli- 
vered to him, being one dollar, or one dollar and fifty cents. 
That on the arrival of the complainant in the West Indies, he 
suffered a loss of two or four dollars per barrel, in conse- 
quence of the bad quality of the flour sold him by Roe and 
Davis. That on the return of the complainant to the United 
States, he came to a settlement with oe and Davis, and 
gave his note to them for the sum of 2040 dollars, subject, 
however, to a deduction upon a future discovery of errors, 
as will appear from the receipt given him by Roe and Davis. 
That when complainant gave his note, he was informed by 
Roe and Davis, that it was to be endorsed by the defendant, 
£. Lloyd, which indorsemert would have given a credit in 
the bank for the use of Roe and Davis. That before this 
note became due the complainant was assured by Roe and 
Davis, his note was not deposited in bank, nor had it been 
indorsed by &. Lloyd, and that he did upon this assurance, 
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and under the impression of a sense of obligation to Roe and 
Davis, endorse other notes for them in bank, which on pay- 
ment the said Roe and Davis agreed should be deducted from 
his note 2040 dollars, or be considered as accommodation 
paper. That when this note became due, the complainant 
did not receive a notice from the bank as is usual; but on 
the very last day of grace, or a few minutes before the shnt- 
ing of the bank, was informed by Lloyd, that this note was 
in the bank, and requested him to settle it. That the com- 
pliant enquired of Alexander S. Roe, whether his note was in 
bank, and was told by the said Roe, that it was not in bank, 
nor was it in the possession of &. L/oyd. That the complain- 
ant reposing confidence in the assurance of A. S. Roe, con- 
tinued to renew his endorsement at bank for Roe and Davis. 
That the complainant was informed by Wil/iam Lambé, from 
whom Roe and Davis had purchased the flour, which the 
complainant had bought of Roe and Davts, for the West India 
market, that he (the said William Lamb) had sold the flour 
to Roe and Davis cheaper than was then the price in Sa- 
vannah, in consequence of its having lain some time in his 
warehouse. ‘That a discovery of what the complainant con- 
sidered as an imposition, induced him to remonstrate with the 
said Roe and Davis, who then agreed, that if the complainant 
would continue his indorsements, his note should lay over 
until the affairs of their house should be settled, and that 
they would deduct an overcharge in the flour sold to him, 
and which they purchased from William Lamb; to all of which 
the complainant alleges he assented. That during the ab- 
sence of the complainant in New York, actions were insti- 
tuted against him in the Superior Court of this county on the 
note, by £. Lloyd, indorsee, and under these circumstances 
of his case he prayed for relief, and that an injunction issue 
to suspend the operation of the judgment obtained against 
him by the indorsee, Z. Lloyd. 

An injunction was granted to operate until such answers 
of the defendants came in; answers have been filed, and they 
being considered, by the counsel for the defendants, as a full 
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compliance with the requisition of the writ of injunction, a GEORGIA, 


motion is now made for its dissolution. The answer of £. Chatham Co. 


JUNE, 1809. 
Lloyd denies all knowledge or privity of the transactions be- 
tween the original parties, Roe and Davis, and the complain- Smith 
ant, William Smith; but that these notes were deposited with vs. 
Lloyd and Roe. 


him by Roe and Davis, asa collateral security or indemnity for ——__—__—_ 
Lloyda’s indorsement on a note of Roe and Davis, for twenty- 
five hundred dollars. L/oyd farther states in his answer, 
that he does not know whether or not the smaller note of 
Smith was given to Roe as an accommodation note ; that these 
notes of Smith were indorsed to him before they became due ; 
and that a judgment has been obtained against him, by the 
bank, on the note of twenty-five hundred dollars, which he 
had indorsed for Roe and Davis, and which he had been indu- 
ced to indorse in consequence of the assurance of the letter 
of the complainant, of the third of April, 1805, whose note 
to Roe and Davis for two thousand and forty dollars, he had 
taken as a secnrity against the effects of such indorsement. 
There is nothing in the answer of A. S. Roe that controverts 
any part of the answer of &. Lloyd, or from which a pre- 
sumption can be raised, that any of the circumstances of the 
dealing or transactions of the original party were communi- 
cated to Lloyd. Mr. Roe does not appear to know whether 
the smaller note was or was not given as an accommodation 
paper, or the particular circumstances under which it was 
given; the receipt of Roe and Davis, however, which is one 
of the exhibits of the complainant’s bill, expresses that his 
smaller note was to be considered as an accommodation note, 
or if paid by William Smith, was to operate as a deduction 
pro tanto on the larger note of 2040 dollars. Upon the whole 
of this case, the law is extremely clear, that the indorsee of 
a promissory note or bill of exchange, for a valuable con- 
sideration, cannot be affected by the frauds or transactions of 
the original parties, unless he takes the note with a full know- 
ledge of their circumstances, and then the consideration may 
be gone into as it might between original parties; or, after a 
bill or note is due, it comes disgraced to the indorsee; it is 
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his duty to make inquiry of it; if he takes it, though he gives 
a full consideration for it, he takes it upon the credit of the 
indorsee, and subject to all the equities with which it may be 
incumbered, by ljord Ellenborough, Mict. Im. 48 Geo. 3. 
Camp. Rep. 19. aud though lord Kenyon, in Brown and Da- 
vies, 3 Term Rep. 83, thought to take away the right of the 
jndorsee to recover, it must appear on the face of the note 
to have been dishonoured, or knowledge must be brought 
home to him that it had been so; yet dshuretand Butler were 
of the opinion, that in an action against the maker of a pro- 
missory note, by a person who has taken it after it was due, 
the defendant is entitled to the same defence he might have 
set up against the original payee. To this doctrine lord 
Kenyon assented, in Bohem vs. Stirling, 7 T. R. 429, and 
considered it so far settled, that he said he did not wish to 
set the question afloat again, and that the rule established in 
Brown vs. Davies, ought to obtain in all other cases. 

If, therefore, any knowledge of the transactions between 
the original parties, could be brought home to Lloyd, the in- 
dorsee ; if he knew that a deduction was to be made from the 
note of 2040 dollars, in consequence of a difference which 
ought to have been made in the price of fresh flour; and 
state, if he had had a knowledge of the fact, that the smaller 
note was given as an accommodation paper, or that it was to 
be deducted from the amount of the larger note upon Siitk 
becoming liable for the payment at bank, or, if these notes 
had been indorsed to Lloyd after they became due; in either 
case, he would hold these notes subject to all the equities 
they would have been subject to, in the hands of the origi- 
nal payee; but the defendant, Loyd, in his answer pointed- 
ly denies, that he possessed any knowiedge of the commer- 
cial dealings between the complainant and Roe and Davis, 
or, that these notes were indorsed to him, after they became 
due. It is not in my power then to continue this injunction 


upon any principle of equity which results from this view of 


the case. It is very evident, however, that S7zth has in- 


dorsed to accommodate Roe and Davts, with additional in- 
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dorsements to a larger amount, in consequence of represen- 
tations, that the larger note was not indorsed by Lloyd, nor 
was deposited in bank; for if Z/oyd had indorsed this note, 
it would have obtained a credit for Roe and Davis at bank, 
which would have superseded the necessity of the additional 
accommodation indorsements of Smith, and in consequence 
of which, judgments have been obtained against the com- 
plainant for ——-—, exceeding the amount of the larger 
note, indosed to L/oyd, and which was the only debt due by 
Smithto Roe and Davis. The letter from Smith to Lioyd, of 
the 3d April, 1805, says, ‘‘I am in debt to Roe and Davis 
upwards of two thousand dollars, and, to accommodate them, 
have given my note payable in sixty days; they can get the 
money from bank, provided they had your additional indorse- 
ment with theirs, which, if you will consent to, I will en- 
gage ; eventually you shall not lose a cent.’’ Mr. Lloyd, in- 
stead of indorsing this note, according to the expectations of 
the maker, receives it as a collateral security for his indorse- 
ment on another note for the accommodation of Roe and 
Davis. This is the most mysterious feature of the case, as 
the pleadings and exhibits present it to me. Was there a 
greater probability of Roe and Davis’ note with Mr. Lloyd’s 
indorsement being discounted, than Smzth’s note to Roe and 
Davis, with the weight of the additional indorsement of 
Lloyd? Surely the latter note held out a greater prospect 
of success in obtaining a credit or discount at bank for Roe 
and Davis, and it would have been practicable, as it appears 
from the answer of Mr. Lioyd, to have received from Roe 
and Davis notes as acollateral security for the difference of 
2,500 and 2,040 dollars. From this it is possible to draw 
the inference, that Roe and Davis, by withholding Smzth’s 
note from the bank, always intended to obtain from him ad- 
ditional accommodating indosements, under the suggestion, 

that it was not in bank, or.that it would not be discounted. 

The suppressis veri alleged in the bill is, however, deuied in 

the answer of Mr. Roe, the last hold, therefore, which the 

complainant can take upon an equitable jurisdiction, must be 
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found in another appeal to the conscience of Mr. Lloyd, to 
ascertain what his motives were for indorsing Roe and Davis’ 
note, when the same effect might have been produced by 
indorsing Smith’s note; and when he could have been se- 
cured from any future liability on the difference between 
2,500 dollars and 2,040 dollars, by other notes which Roe 
and Davis could have, and actually did deposit in the hands 
of Mr. Lloyd, and to ascertain whether Mr. Lloyd had any 
intimation of the purposes for which Roe and Davis held 
Smith’s note from the bank. Did he suppose it was with a 
view of obtaining farther indorsements from Smith, by im- 
pressing him with a belief that they, Roe and Davis, could 
obtain no discount at bank upon the larger note, or, that it 
had not been deposited in bank. I shall at present presume 
everything in favour of the purity and integrity of the mo- 
tives which governed Mr. L/oyd; but considering the hard- 
ships which encompass the complainant’s case, and that every 
allowance should be granted that it is within the power of a 
court of chancery to allow, I shall therefore order and di- 
rect. 

And it is therefore ordered and directed, that the com- 
plainant be at liberty to amend his bill within ten days. so 
as to obtain a discovery upon the remaining principle of 
equity, and, that as soon as the answer comes in, the defend- 
ant have leave to move in vacation for a dissolution of in- 
junction, giving five days’ notice to the complainant’s coun- 
sel. 

In the mean time let the mjunction continue. 

Noel, for Complainant. 


Davis and Berrien, for Defendant. 
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Minutes of Superior Court, letter G. p. 133. 
April Term, 1809. 
(A case reserved from Camden county.) 


In the matter of MUSSAULT’S EXECUTOR. 


ADMINISTRATION. 


By Charlton, Judge. 


Ir appearing from the proceedings of the court of or- 
dinary of Camden, that, upon the petition or application of 
the executor of Mussault, he was removed, and the adminis- 
tration of the intestate’s estates conferred upon F. Petit de 
Villiers. It was contended by Mr. Lawson, that such an au- 
thority, upon the circumstances of this case, is not delegated 
by the law to the court of ordinary, for that the executor 
cannot by his own act or voluntary acquiescence, divest him- 
self of the trust devolved upon him by the testator ; and, in 
this case, the court having ingrafted its proceedings upon an 
accommodation tothe wishes of the executor, the whole is 
irregular. It must be recollected, that many actions were 
pending against the executor at the time when the obligations 
were shifted from his shoulders to those of an administrator. 
I imagine that this fact was not known to the learned member 
of this bar, whose opinion this court always receives with 
respect, and under whose opinion the court of ordinary of 
Camden framed its proceedings. From such a weight of 
responsibility, it was not competent for the court of ordinary 
to release the executor, for, independent of the delay it 
would occasion, by driving the creditors to their action de 
novo against the administrator, when the actions against the 
executor were ripe for a submission to the jury ; it would, 
at the same time, defeat the speedy obtainment of liens upon 
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GEORGIA, the assets of the testator which the viligance of the suing 
peng creditors entitled them to. Our local system recognises but 
two exigencies which might lead to the removal of executors, 
In the matter 204 the substitution of an administration ; the first is when 
of Mussault’s the executor commits a devastavit, and the second, where 
namie insolvency renders a continuation of his trust dangerous 
to the rights of creditors. I say, these exigencies may lead 
to a removal of an executor, for he may not be able to give 
the security, which the law authorizes the court of ordinary 
to demand, when he is placed in either of these precarious 
situations ; and if such security is not given, his removal is 
the inevitable result. An executor is a trustee, or guasi a 
trustee, and concerning him iu that capacity, a British court 
of chancery would shift the trust upon the application of the 
executor, and the concurrence of those who are interested in 
the discharge of the trust. Our courts of ordinary may do 
this, or if that is doubtful, it can be effected on the equity 
side of thiscourt. It is time enough, however, to decide this 


principle when it is more directly before me. 


Upon the particular circumstances of this case, and for the 
reasons stated, I cannot recognise Mr. Villiers as the admi- 
nistrator of Mussault. That capacity must be considered as 

‘dormant, pending the suits against the executor. 


Lawson, for the motion. 
Clarke, against it. 
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Minutes of Superior Court, letter G. p. 135. 


April Term, 1809. 


ADMINISTRATORS Of PARROTT vs. DUBIGNON. 


(Case reserved from Glynn county.) 


ADMINISTRATION. 


By Chariton, Judge. 

THE question for the decision of the court in this case 
is, whether an action of trover can be brought by an execu- 
tor or administrator, for aconversion in the lifetime of the 
testator or intestate. It is settled by the case of Hambly vs. 
Trot, Cowp. 371, that trover does not lie against an execu- 
tor for a conversion by his testator; and on this point the ex- 
pressions of lord Mansfield, are these: ‘‘No action, where 
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in form the declaration must be guare vi ef armtis et contra pa- 


cem, or where the plea must be, as in this case, that the tes- 
tator was not guilty, can lie against the executor. Upon the 
face of the record, the cause of the action arises, ex delicto ; 
and all private criminal injuries or wrongs, as well as public 
crimes, are buried with the offender.’’ Ibid. 375. This is 
not, however, the law e converso, for the action of trover can 
be sustained by an executor for a conversion in the lifetime 
of the testator. This law is founded upon the stat. 4 Ed. 3, 7, 
which enacts, ‘‘ That executors shall have an action for a 
trespass done to their testator, for his goods and chattels, 
carried away in his life, and shall recover their damage in 
like manner as he, whose executors they are, should have 
done, if he had lived.”’ These are the principles of that sta- 
tute, as abridged by Vingat, tit. executors, f. 208. The sta- 
tute being so explicit, it is unnecessary to multiply cases de- 
cided under it. I shall only cite one which will place the 
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doctrine in a very clear point of view. I allude to the case 
of Fisher vs. Young, in 2 Bulst. 268, the substance of it is 
this: If the goods, which were the property of a testator’s 
will, are proved, and the person appointed executor, do after- 
wards prove the will, he may maintain an action of trover. 


The motion of Mr. Solicitor Leake, to dismiss this action, 
because it is brought by an administrator for a conversion in 
the lifetime of the intestate, is, therefore, overruled. 

Stites, for Plaintiff. 
Leake, for Defendant. 

















IN THE STATE OF GEORGIA. 


Minutes of Superior Court, letter G. p. 216. 
Chambers, June 3, 1809. 


ADMINISTRATORS OF CLAY 
US. 


ADMINISTRATORS OF SHEFTALL,. 
IN EQUITY. 


By Chariton, Judge. 


TuIs is a bill praying for an injunction, upon the ground, 
that more money is due, upon a previous judgment revived 
in favour of the administrators of Clay, against the defend- 
ants, than is due on the judgment for which the plaintiffs in 
this bill are now pressed for payment. It is supposed by the 
plaintiffs, that in order to prevent the absurdity of an imme- 
diate payment over to them of a remzttitur to be entered for 
so much as is due on the plaintiffs’ judgment, or, for so much 
as will amount to an extinguishment of the defendant’s judg- 
ment. I doubt very much whether a court of equity will in- 
terpose by injunction to prevent circuity of action; because, 
the remedy is peculiarly a common law remedy. The party 
can obtain ample relief before a common law tribunal; the 
practice of which, upon liberal principles of modern days, 
is, to do at once substantial justice to the parties, without 
driving them to a cross action. 


It has been decreed by this court, that the judgment against 
Sheftall and Dalpuget has not been revived as a judgment ob- 
tained by Clay, Telfair, Elbert,and Clarke. (Minutes of the 
Court Book, G. 88, 89.) The scire facias not having pursued 
the terms of the judgment, it is impossible for me, without 
violating the sanctity of a record, to admit the argument of 
the complainants’ counsel, which is founded upon the ope- 
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GEORGIA, ration of that judgment. Admitting, however, the existence 
Chatham Co. of this judgment, and the regularity of its revival, still there 
are older judgments against the estate of Mordecai Sheftall, 
Admrs. of Clay the amount of which exceed the amount of the judgment set 


a — of up by the administrators of Clay, and which, according to our 
¢ ° 


JUNE, 1809. 


— judicial system, must be previously satisfied. These older 
judgments fix a lien upon the proceeds of the judgment ob- 
tained by the administrators of Sheftall, which the chancery 
side of this court cannot release. 


If I were to direct an injunction to issue, as prayed for by 
the complainants, it would have the effect of satisfying a 
younger judgment, tothe prejudice of the elder judgments; the 
assumption of such a power would indirectly repeal the law ; 
and if such be its tendency, it cannot be assumed by me. 
Considering there is no subsisting debt which could, at com- 
mon law, operate as a set-off; or if there is, that the equity 
side of this court cannot divest eldest judgment creditors of 
rights which are so plainly guaranteed to them by our judi- 
cial act; I shall therefore only sanction this bill so far as it 
seeks to obtain a discovery, but I must refuse the prayer for 
an injunction. 

Motion for injunction overruled. 

Woodruff, for Complainants. 
Mitchell, Bulloch and Cuyler, for Defendants. 
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Minutes of Superior Court, letter G. p. 217. 
Chambers, June 3, 1809. 
Cook vs. KING. 
APPEAL. 


‘By Charlton, Judge. 

THE question for the decision of the court in this case 
is, whether it is required by the law, that a plaintiff upou 
entering this appeal, should give the same security which is 
required upon the appeal of adefendant. One of the provisory 
clauses of the 26th sect. of the judicial act, Marb. and Crawf. 
Dig. p. 300, declares, ‘‘that in case either party shall be 
dissatisfied with the verdict, he may enter an appeal’’ within 
-a certain time after the adjournment of the court; “ provi- 
ded, (says another clause in the same section,) the person 
or persons so appealing, shall previously, to obtain such ap- 
peal, pay all the costs which may have arisen on the former 
trial; and give security for the eventual condemnation mo- 
ney: except executors and administrators, who shall not be 
liable to give such security.’’ No distinction is made in the 
clauses between the security which it would be necessary 
for the plaintiff to give; or that which is required of the de- 
fendant. It appears, however, evidently unreasonable and 
absurd, to require security of the plaintiff for the eventual 
condemnation money ; now the condemnation money is the 
sum sued for. The legislature would therefore not have in- 
tended that the p/aintiff should, upon Ais appeal, give securi- 
ty to the amount for which he had sued the defendant. This 
being the absurdity which would result from a rigid adhe- 
rence to the letter of the act, I feel myself authorized to put 
such construction upon the statute, which the makers had in 
~wiew, for gui heret in litera heret in cortice. Williams vs. 
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GEORGIA, Barclay, 2 T. R. 73. The makers of the act had certainly 
ps al no other object in view than to afford an ample security and 
indemnification to the plaintiff for the delay or vexation of 
Cook vs. King, the defendant’s appeal. There can be no condemnation mo- 
~~ ney received from the plaintiff, hence the legislature could 
not have contemplated any injuries to the defendant from his 
appeal, and as the plaintiff must pay all costs antecedent to 
the entering of an appeal, nothing can be recovered by the 
defendant upon the appeal recognisance, and consequently 
security by the plaintiff is nugatory, and if nugatory, the 
law did not intend to require it. I shall, therefore, substitute 
the intention of the statute for the /etfer of it, upon the well' 
known principle of construction, that a thing which is within: 
the letter of a statute, is not within the statute, unless it be- 
with the intention of the makers. Reniger vs. Taggood, im 
Plowden, 18, shows how far this principle was carried into: 
operation in the construction of the statute of A/arlebridge, 
Cc. 4. 
I am of the opinion, therefore, that there is no irregularity 
in the neglect or refusal of the plaintiff to give security for 


the ultimate condemnation money. 








Let the appeal be entered. 
Lawson, for plaintiff. 





Davis and Berrien, for defendants.. 
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Minutes of Superior Court, letter G. p. 221. 
Chambers, June 10, 1809. 
Ex parte SETH BISHOP, an Insolvent Debtor. 


By Chariton, Judge. 

THE partitioning debtor, Mr. Bishop, is unable to ac- 
count satisfactorily for the payment or application of a part 
of asum of money which he received for the sale of lumber. 
The court cannot administer the oath to the debtor, if he is 
not really, and dona fide insolvent; and he cannot be consi- 
dered as dona fide insolvent, if it appears from the summary 
examination which the law directs to be made previous to 
the administration of the oath, that the debtor cannot ac- 
count for the appropriation of money, other than what could 
be presumed as expended for maintenance during his con- 
finement. By this a fraud is raised which will preclude him 
from the benefit of the insolvent system, of which he will 
not be permitted to avail himself until a full and satisfactory 
discovery is made. The summary examination is intended to 
prevent perjury, under the influence of the temptation which 
the mere taking of the oath holds out to the imprisoned 
debtor; and if, upon such examination, a fraud is sug- 
gested, and well established, I will never permit the oath to 
be taken, however willing the unfortunate debtor may be to 
have it administered to him. 


In this case we have nothing more than the ipse dixit of 
the debtor, that the money we wish him to account for has 
been remitted to Connecticut to persons to whom it belonged. 

The debtor is remanded. It is ordered that he be brought 
up again on Monday next, at Io o’clock. 
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Minutes of Superior Court, letier G. p. 229. 
Chambers, July 12, 1809. 
FRANCIS Ross vs. PAUL GRIMBALL,. 


IN EQUITY. 


By Charlton, Judge. 

THE bill states, that Francis Ross and Paul Grimball 
having entered into articles of agreement for the purchase of 
a tract of land in Liberty County, called Woodville, circum- 
stances intervened subsequent to the execution of the agree- 
ment, from which Ross thought himself delivered from a 
specific performance of it; that Paul Grimball filed a bill on 
the equity side of the Superior Court, for a specific perform- 
ance of it, and in March Term, 1807, obtained a decree, from 
which oss appealed ; that the case came on again on the 
appeal in the last March Term, when the jury returned the 
following verdict, in favour of the respondent Grimball: ‘‘We 
find for the plaintiff eight thousand dollars, with interest from 
the 25th day of April, 1807, and costs of suit, and that the 
plaintiff cause good and sufficient titles to be made in sixty 
days’’ That in pursuance of this verdict Griméal/ left with 
Ross, sometime in April, titles executed by him and his wife 
to the Woodville tract of land; that upon this verdict, an ex- 
ecution has been issued; that since the obtainment of the 
said verdict the complainant Ross has discovered that judg- 
ments have been entered up against Griméall in the circuit 
court of the United States for the district of Georgia, before 
the date of the said verdict, for the sum of 6714 dollars 28 
cents; that the lien which these judgments fixed upon the 
Woodville, previous to the verdict, prevents a compliance 
on the part of Grimdal/ with all the requisitions of the verdict, 
he not being able under these judgments to give good and 
sufficient titles. Ross farther states in his bill, that he was 
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unapprized of the federal judgments at the time the verdict 
on the appeal was rendered in favour of Grimdall, and upon 
the ground stated in this abstract of his bill, prays that a tem- 
porary master in chancery may be appointed to report to 
this court, the nature of titles tendered by Griméall in com- 
pliance with the terms of the verdict ; that Grimbai/ may be 
required to indemnify Ross against the effects of the said 
federal judgments ; and that an injunction may issue, to stay 
all farther proceedings on the execution until these things 
are done. My brother Harris, who argued in support of 
this bill, contends, that a simple title from Griméal/, with the 
usual relinquishment of dower from femme, cannot be con- 
sidered as the good sufficient titles which the verdict re- 
quires to be given. On this point, I perfectly agree with him; 
a mere naked title from the vendor is not sufficient; the 
vendee must be put in possession of all the muniments of 
the estate, by which he would be enabled to make out a 
regular deduction of title in the action of ejectment. The 
grantor must either put the grantee in possession of the mesne 
conveyances, or he must place it within the power of the 
grantee to recover them. I presume that these proposi- 
tions are too well established by the principles of law to re- 
quire further elucidation; I think it reasonable, therefore, 
that the prayer of the bill, so far as it seeks a postponement 
of the operation of the execution, until it is ascertained 
whether the requisitions of the verdict have, or have not 
been complied with by Mr. Griméall, should be granted ; 
and I do hereby order and direct, that the clerk of the Supe- 
rior Court of the county of Liberty, upom whom I shall 
guo ad hoc devolve the functions of master in chancery, do, 
within eight days from this date, make a report to be deposi- 
ted with the clerk of the Superior Court of Chatham county, 
on the nature of the titles tendered by Grimball to Ross, in 
pursuance of the verdict, and it is farther ordered, that after 
levy made, an injunction do issue, to stay and inhibit the 
sale of the property of Francis Ross, until a decision of the 
court is obtained, upon the filing of this report, and upon a 
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motion which may then be made for the dissolution of the 
injunction. 

I hope my brother Noe/ will perceive the propriety of my 
not going into a full investigation of the principles which a 
court of chancery recognizes in decreeing a specifi perform- 


~ ance of contract; he contended, that the judgments in the 


circuit court against Mr. Grimball being posterior vo the arti- 
cles to convey, and the first decree in favour of Griméall, 
these judgments could not, upon the authority of the British 
adjudications in chancery, defeat the right of Grimbai/ to ap- 
ply for aspecific performance. If it should be deemed neces- 
sary to investigate the soundness of these decisions, which 
are founded upon the principle, that where one for a valua- 
ble consideration agrees to do a thing, such executory con- 
tract is to be taken as done, and that he who made the agree- 
ment, should not, by neglecting to perform it, be in a better 
plight than if he had fairly and honestly performed without 
delay that which he had agreed to perform. I say, if it is 
necessary to re-investigate the applicability of the decisions, 
founded upon this principle to the judicial] relations of this 
country, I conceive it is not competent for me to do so upon 
the ex parte matter of the bill before me; our judicial system 
does not seem to me to militate with the adoption of the chan- 
cery proceedings of England, and I shall, therefore, feel no 
difficulty in sanctioning a bill of review, if I should be im- 
pressed with the necessity of reviewing or examining a de- 
cree made upon a former bill. Before I conclude, I would 
beg leave to suggest to my brother Voe/, that the case of Finch 
et al. vs. Earl of Winchelsea, 1 P. Wm. 277, does not seem 
to go the lengths contended for by him. In that case, a spe- 
cific performance was decreed by Lord Harcourt, which 
was confirmed by the house of lords. It is said in Powell, 2 
p. 59, that a question there arose before lord Cowper, 
whether the judgment creditors who were puzsne to the agree- 
ment, should be paid their debts; and his lordship decreed 
that they should, for the equity to have the agreement per- 
formed, was not strong enough to stand in the way of the 
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creditors who had a lien on the estate. Lord Cowper bot- 
tomed his decree upon the iwadequacy of the consideration paid 
to the thing purchased; the doctrine, however, is strongly 
and unequivocally laid down in the manner stated by my 
brother, oe/, in Peach vs. Winchelsea, cited 10 Mod. 468, 
where it is said, that articles entered into for the sale of the 
debtor’s lands for a valuable consideration, and the money 
paid bind the estate in equity, and therefore must prevail 
against the claim of my judgment creditor, mesne betwixt the 
articles and the conveyance. 2 Powell, 58. 

I am not prepared to say that all the decisions of the Bri- 
tish court of chancery is the rule of equity, which considers 
a thing done from the time it ought to have been done, 
-are proper from the adoption of circumstances, through the 
medium of which, justice and honesty would call for an abro- 
gation of the rule as it bore upon the principles of a particu- 
lar case. If ever there was a case which required a suspen- 
sion of the will, it was that of Coss vs. Rudebe, 2 Vern. 280, 
to the authority of which I shall never be persuaded to give 
my assent, sitting here to distribute justice upon the princi- 
ple of sound sense and morality, and that honesty which is 
deducible from natural obligation. I shall not consider my- 
self bound by any precedent violation of these principles. If 
this case comes before me again in the shape I have sug- 
gested, I shall endeavour to give to the whole doctrine, that 
complexion which may be most suitable to the genius and 
-simplicity of our system of jurisprudence. 

Harris, for Plaintiff. 


Noel, for Defendant 
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Minutes of Superior Court, letter G. p. 246. 
Chambers, Nov. 25, 1809. 
Ross vs. GRIMBALL. 
IN EQUITY. 


By Chariton, Judge. 

The special jury of Liberty county having decreed a spe- 
cific performance of the contract between Grimball and Ross, 
upon the former giving good and sufficient titles to the latter, 
and this court having referred it to the clerk of the Superior 
Court of Liberty, to report on the sufficiency of the titles ten- 
dered by Grimdall, in pursuance of the mandate of the spe- 
cial jury, an injunction was granted until that camein. This 
report has been transmitted agreeably to the order of the 
court, and a motion is now made for a dissolution of the in~ 
junction, upon, I think, two grounds, 

I. Because all the muniments of the estate, establishing a 
regular deduction of title, appear to have been tendered by 
Grimbalil to Ross, in conformity to the decree of the special 
jury ; and, 

2. Because Mr. Ross has acquiesced in the sufficiency of 
those titles. 

Mr. Harris, with considerable ingenuity and ability, en- 
deavoured to show the insufficiency of the titles, as they are 
traced and enumerated in the report of the officer whom I 
had constituted, for this purpose, master in chancery, and he 
contended the links of the chain between were 
so completely broken, that, with these titles in his possession, 
Mr. Ross could not defend himself in ejectment. I agree 
with Mr. Harris, that the good and sufficient titles meant by 
the special jury, are such titles as would defeat a recovery 
in ejectment against the defendant. If, therefore, any links 
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are broken, or step removed, the titles have not been ten- GEORGIA, 


dered in conformity to the intention of the special jury. 
solicitor general seemed, in his argument, to controvert the 
position, that this court has any control over the verdict or 
decree of a special jury; and he therefore thought the 
course taken in this case, was very much opposed to the 
simplified genius and policy of our system of jurisprudence. 
The law certainly declares, that the verdict of a special jury 
shall be final and conclusive ; and whenever it is conclusive, 
I shall consider it my duty to reverence and respect it; but 
whenever it terminates no dispute, nor adjusts any right, is 
it then that hallowed thing so solemnly consecrated by the 
judicial act? I think there is no heresy in a denial of the 
authority of a verdict of special jury that is not final and con- 
clusive, because such a denial would be founded upon the 
plain text of the law. Is this verdict conclusive? It is very 
far from being so. It does not assume the technical form of 
a chancery decree, but it amounts to a decree for the specific 
performance of a contract dependent upon acts subsequently 
to be done by the party who seeks for that specific perform- 
ance. ‘‘We give you (in substance, say the jury,) the mo- 
ney the bargainee engaged to pay for the land, provided you 
give good and sufficient titles.’’ Did the special jury intend 
or mean that the bargainor should be the judge of the suffi- 
ciency of the titles; that any titles he tendered should be 
good and sufficient titles; certainly not: then there is a 
verdict that is not final and conclusive, and it can be only 
made so in three ways, by the interposition of another jury, 
or by the interposition of this court, or by the consent of the 
bargainee to receive such titles as the bargainor may choose 
to tender him. Now it appears to me that another jury 
could not interpose, because there is no fact for their deter- 
mination, the sufficiency or insufficiency of titles, in this case, 
being a question of law; the special jury must, therefore, 
have contemplated a reference to the court to decide, whe- 
ther such titles were tendered as established an incontroverti- 
ble right in the grantor. The special jury and the court 
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sat and acted in the capacity of chancellors; and they pur- 
sued the practice of chancery; the one passed an interlo- 
cutory provisory decree, leaving it to the other to render 
it final, upon a compliance with certain terms imposed upon 
the party who is to be benefited by it. Our system of juris- 
prudence requires the co-operation of a special jury, in the 
trial of equity cases; but when the fact is blended with the 
equitable principle of the bill, the jury may, if they please, 
separate the fact from the law point, deciding upon the former 
themselves, and submitting the other to the discretion of the 
court; and how many cases could be stated in the investiga- 
tion of a complicated chancery bill, where the jury would be 
compelled to act as they have done in the case now under 
discussion. On some other occasion I shall pursue this in- 
quiry with more method; at present my only object is, to 
suggest, through the medium of a few general remarks, my 
opinion as to the competence of this court’s interference, to 
render conclusive and inconclusive, decrees in equity of a 
special jury. Under the influence of this opinion, I would 
now, without hesitation, proceed to decide upon the sufficien- 
cy or insufficiency of the titles as reported by Mr. Forester. 
I would give Mr. H/arris’ objections their full consideration, 
and I would say whether the deeds, enumerated in the re- 
port, would or would not trace out a clear title in ejectment, 
and that would be the footing upon which my brother, Voe/, 
also placed the investigation. On the 28th March, 1809, the 
special jury decreed as follows: ‘‘ We find for the plaintiff, 
eight thousand dollars, with interest from the 25th April, 1807, 
and costs of suit; and that the plaintiff make good and suffi- 
cient titles to the plantation, Woodville; titles to be made in 
sixty days.’’ On the r9th April, 1809, the following receipt 
was tendered to, and signed by, Mr. Ross: ‘‘ Received, this 
14th day of August, 1809, of Paul Grimball, the conveyances 
for the plantation Woodville, with his titles, and the renuncia- 
tion of dower from Mrs. Sarah Grimball, being, in all, as 
complete, as decreed by the grand jury of Liberty county, 
for the last March term, signed, Francis Ross.’’ Consensus 
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tollit errores ; if a man, with his eyes open, and apprized of 
his rights, voluntarily relinquishes a privilege which he might 
legally demand, he must abide by it, and stand at the loss, if 
there is no fraud, no circumvention, or deceit, no unfair ad- 
vantage taken of the situation of the party contracting; a 
court of equity cannot, and will not, relieve him; the bad- 
ness of a bargain is not, of itself, a sufficient ground to set 


aside a contract. 


I say, that this receipt,—this acknowledgment of the suffi- 
ciency of Grimbdall’s titles, was voluntarily and deliberately 
given by Mr. oss, and at a time when he was fully apprized 
of all the rights which the law placed at his disposal ; for in 
his bill praying an injunction, which is dated 22d June, 1809, 
upwards of two months after the receipt, he alleges that the 
titles were tendered him in April, whilst there was, at that 
time, judgments against Mr. Grimball, operating as liens upon 
the Woodville plantation. Now it appears that he received 
the titles from Grimball, at the moment when he was appriz- 
ed of the embarrassments which the judgments created; he 
therefore neither suggests fraud, ignorance, surprise, or cir- 
cumvention; nor can any thing like them be inferred from 
all the circumstances of the transaction ; and I repeat, there- 
fore, that there was a deliberate and voluntary waiver of any 
defectiveness in the title which he received and acknow- 
ledged to be complete, as decreed by the special jury of 
Liberty county. 

It is ordered that the injunction be dissolved. 

Hfarris, for Plaintiff. 


Noel, for Defendant. 


Grimball. 
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Minutes of Superior Court, letter G. p. 251. 


Chambers, Deeember 2, 1809. 


THOMAS YOUNG e al. 
US. 


The ExEcuTor of BAKER. 


APPEAL. 


By Charlton, Judge. 

It appears from the minutes of the court, that this case 
was, by consent of counsel, placed upon the appeal docket, 
and from that docket it appears, that during the vacation 
which preceded the last Superior Court of Liberty, one of 
the attorneys for the plaintiff in execution, ordered the levy 
to be withdrawn, upon which this appeal is predicated, and 
at the same time renewed the execution. 

The primary question is, therefore, whether this cause, 
having been entered as an appeal case, can be withdrawn 
without the consent of a// parties. ‘That part of the judicial 
act which relates to this point is in these words, ‘‘ no person 
shall be allowed to withdraw an appeal, after it shall be en- 
tered, but by consent of parties.’’ Mar. and Crawf. Dig. 300. 
Noei, for the plaintiffs in execution contended, that this inhi- 
bition extended only to the control which the defendant might 
possess over Ais appeal, which #e had entered for the pur- 
pose of delay ; for, in that case the plaintiff would for the fri- 
volous and vexatious procrastination of the case, recover 
damages in addition to the debt sued for; and that therefore 
under such a train of circumstances it would be repugnant 
to justice and the intention of the act, to permit a defendant 
to withdraw his appeal without the consent of the plaintiff; 
but he thought that the plaintiff could, without any violation of 
the spirit of the act, withdraw his appeal, because he then 
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declares himself satisfied with the first verdict; the case is 
then, as finally concluded as if it had progressed to the ver- 
dict of a special jury ; and as no vindictive damages could be 
recovered by the plaintiff, under 47s own appeal, what force 
was there in the argument ab inconvenienti? where would be 
the oppression imposed on the defendant in permitting the 
plaintiff to exercise the right over his own appeal ? there is 
certainly much of sound sense and reasoning in this argu- 
ment of my brother, Voe/ ; under such a combination of cir- 
cumstances the law ought to permit the plaintiff to withdraw 
his appeal; over the appeal of the defendant he can, of course, 
have no control. 

When the law is vague, inconclusive, and indefinite, it is 
competent for the court to seek for its true import, upon the 
principles of justice, of reason, and intention: but when the 
legislature speaks in a language which cannot be misunder- 
stood, it is then the duty of the judge, jus dicere, to declare 
what the law is, and to obey its plain unequivocal mandates, 
provided they are confined within the limits of the constitu- 
tion. On the subject of appeals, the law declares ‘‘ that no 
person shall be allowed to withdraw an appeal after it shall 
be entered, but by the consent of parties.’’ The parties 
to a suit, are plaintiff and defendant, without the consent of 
the defendant, therefore, in this case, this appeal cannot be 
withdrawn ; such is the law. Besides it would be difficult to 
apply Mr. Noel’s argument to this particular case, for as it 
was entered by consent, it became as much the appeal of the 
defendant, as the plaintiff. The compact is this, ‘‘w¢ sit finis 
litis, we agree to waive the first verdict, and to abide by the 
conclusive determination of a special jury.’’ If this appeal 
then, can in any point of view, be considered as the appeal 
of the defendant, e2 concessts, of counsel, on all sides, it can- 
not be withdrawn by the plaintiff. As to the other point, 
whether the original record which appears to have been lost 
in the clerk’s office can be supplied on the motion of the de- 
fendant? I have no difficulty in saying it can. 
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GEORGIA, It is therefore ordered, that this cause do stand upon the 
Chatham Co. 
DEc. 1809. 
, is said to have been lost, be restored, according to the prac- 


appeal docket for trial, and that the original record, which 


Young et al. tice of this court. 
vs. 


Hx’rof Baker. Noel and Stites, for plaintiff in execution. 


Harris, for claimant. 
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JOHN D. KEHR SAME Kehr ‘vs. 
US. US. Gantier. 

Louis GANTIER. ARCHIBALD JOHNSTON, Same vs. 
Johnston. 


CASES REMOVED BY CERTIORARI. 


By the Court. 


THERE is no affidavit to support the grounds upon which 
the certiorari was issued, which affiidavit is made necessary 


by the practice of this court. 


It is therefore ordered, that the certiorari in these cases 
be suspended, and that a precedendo issue to the justice. 
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Minutes of Superior Court, letter G. p. 254. 


Chambers, December 20, 1809. 


STATE vs. CASWELL. 


THE prisoner being brought up, /omes, of counsel for 
him, moved for his discharge upon the irregularity of the 
warrant, and the chief !grounds assigned by him were, that 
it had no seal, and that it did not specifically charge any 
offence. 


By the court. 


The warrant should have had a seal. It is therefore 
quashed ; but it appearing from the face of the warrant, and 
also from an examination of the prosecutor, Mincey, that a 
serious offence had been committed, it is ordered, that he 
remain in custody until he gives security for his appearance 
at the next Superior Court of Bulloch County; himself in 
five hundred dollars, and two securities in five hundred dol- 
lars each, to answer to a billof indictment for feloniously car- 


rying away six negroes, said to be the property of the said 
Mincey, and also to a bill of indictment for false imprison- 
ment. And the said James Caswell, having entered into the 
recognizance required by the court, he was discharged on 


payment of fees. 
Jones, for the prisoner. 




















IN THE STATE OF GEORGIA. 


Minutes of Superior Court, letter G. p. 257. 
Chambers, February 20, 1810. 
CATHERINE FITZGERALD vs. DAVID GARVIN et al. 


NEW TRIAL. 


By Charlton, Judge. 


THE following grounds are relied on by the defendants’ 
counsel, in support of the rule which has been granted, to 
show cause why a new trial should uot be granted : 


I. Several persons interested in these four acres were not 
made parties at the time of the bringing this suit. 

2. Writ, or process, is not sealed. 

3. The execution of this writ appears, by the sheriff's re- 
turn, to have been 17 days before the same was issued or is 
dated. | 


4. No proclamation was made at the church door, of de- 
mandant’s claim of dower. 

5. On making new parties plaintiff, the defendants were 
entitled to a term. 

6. The declaration is too vague, and not sufficiently de- 
scriptive ; the sheriff cannot, from that, apportion or set-off 
her dower. 

7. His honour the judge, erred in deciding, that the plain- 
tiff was not bound in proving seisin title and possession to 
the premises in Henry Osborn, and for suffering the plaintiff 
to take a verdict without such evidence. 

8. The representatives of Peter Madden and John H. 
Harris ought to have been made parties defendant to this 
suit, as said Harris and Madden, namied defendants in this 
suit, died during its pendency. 

When the trial of this cause came on last March Term in 
the county of Camden, it was insisted by the counsel for the 
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Minutes of Superior Court, letter G. p. 254. 


STATE vs. CASWELL. 


THE prisoner being brought up, /omes, of counsel for 
him, moved for his discharge upon the irregularity of the 
warrant, and the chief!grounds assigned by him were, that 
it had no seal, and that it did not specifically charge any 
offence. 


By the court. 


The warrant should have had a seal. It is therefore 





quashed ; but it appearing from the face of the warrant, and 





also from an examination of the prosecutor, Mincey, that a 





serious offence had been committed, it is ordered, that he 





remain in custody until he gives security for his appearance 





at the next Superior Court of Bulloch County; himself in 





five hundred dollars, and two securities in five hundred dol- 





lars each, to answer to a bill of indictment for feloniously car- 





rying away six negroes, said to be the property of the said 





Mincey, and also to a bill of indictment for false imprison- 
ment. And the said James Caswell, having entered into the 





recognizance required by the court, he was discharged on 





payment of fees. 





Jones, for the prisoner. 























IN THE STATE OF GEORGIA. 


Chambers, Februa 


NEW TRIAL. 


By Charlton, Judge. 


2. Writ, or process, is not sealed. 


3. The execution of this writ appears, by the 





dated. 


4. No proclamation was made at the church door, of de- 


mandant’s claim of dower. 


5. On making new parties plaintiff, the defendants were 


entitled to a term. 


6. The declaration is too vague, and not sufficiently de- 
scriptive ; the sheriff cannot, from that, apportion or set-off 


her dower. 


7. His honour the judge, erred in deciding, that the plain- 
tiff was not bound in proving seisin title and possession to 


the premises in Henry Osborn, and for suffering 
to take a verdict without such evidence. 


8. The representatives of Peter Madden and John H. 
Harris ought to have been made parties defendant to this 
suit, as said Harris and Madden, nanied defendants in this 


suit, died during its pendency. 


When the trial of this cause came on last March Term in 
the county of Camden, it was insisted by the counsel for the 


Minutes of Superior Court, letter G. p. 257. 


CATHERINE FITZGERALD vs. DAVID GARVIN et al. 


THE following grounds are relied on by the defendants’ 
counsel, in support of the rule which has been granted, to 
show cause why a new trial should uot be granted : 

I. Several persons interested in these four acres were not 
made parties at the time of the bringing this suit. 


turn, to have been 17 days before the same was issued or is 
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GEORGIA, defendants, that it was necessary to prove a seisin in fact or 


Chatham Co. 


FEB. 1810. 


—_—_— 


Fitzgerald 
vs. 


Garvin et al. 


in law, the marriage, and death of the husband. I looked 
into the record, and found the defendants had confined them- 
selves to the plea we unguies accouple, and I therefore ex- 
pressed an opinion, that the defendants, by adopting that plea 
in bar, had obviated the necessity of proof of seisiv in the 
husband, and that the lawfulness or unlawfulness of the 
marriage, was the only fact which could be investigated, as 
the record and pleadings were then framed. The defendants 
might then have pleaded we unqguies seise que dowar, that the 
husband was alive, and other pleas in bar ; all of which might 
have been associated in the answer to the writ, for such is 
the. loose, or, as it is generally denominated, the liberal prac- 
tice established by our judicial system. You may plead what 
you please, and in any shape or form you may think proper; 
but having done so, you must confine yourself to the matter 
contained in the written defence, which you have deliberate- 


ly filed as a record of the court. 


Such is the language dictated by reason and common sense, 
If this was not the law, how would the plaintiff protect him- 
self against the surprise, the fraud, the circumvention, of 
which a different course would be productive? when the 
defendant had pleaded ne unguies accouple, that there had been 
no lawful marriage between Catherine and Henry Osborne 
(the husband, of whose estates the present demandant sues 
to be endowed,) it was an admission of sezsin and death of 
that husband, two of the things requisite to the consummation 
of dower, and it was so decided by the court. As evidence 
of the lawfulness of the marriage, a certificate was exhibited 
signed by George Walton, formerly a judge of the Superior 
Courts of this state, and stating, that Catherine and Henry 
Osborne were married by him, in his official capacity. In 
England, if the tenant pleads ne unguies accouple in loyal ma- 
trimonie, it is tried by the certificate of the bishop, not by a 
jury. In this free country there is no connexion between the 
church and the republic; we have, therefore, no bishop to 
apply to, nor does a certificate in the matter of marriage, 











IN THE STATE OF GEORGIA. 


283 


stand upon the same footing as a trial by jury: not consider- GEORGIA, 


ing the certificate of Judge Walton as conclusive, I directed 
the fact to be tried by the jury, and I told them, as we have 
no marriage act, or register of marriages, it might be proved 
in any manner which would satisfy them; that an uninter- 
rupted cohabitation and reputation would be sufficient ; 
and that in lord Mansfield’s expressions, in Birt vs. Bris- 
tow, 1 Doug. 174, ‘‘ marriage in this country may be prov- 
ed in a thousand ways.’’ Evidence was offered of cohabi- 
tation and reputation, and the jury under this direction, 
gave a verdict for the demandant. It is now alleged, that 
I erred in my opinion of the effect of the plea of ne unguies 
accouple, and in my direction to the jury. I have with much 
attention revolved in my mind the doctrine advanced at the 
trial, and those which since have been advanced by counsel ; 
but I still adhere to my former opinion, and for the reasons 
that have been stated. Having decided upon this point, which 
is contained in the 7th ground of the notice of the new trial, 
it is not necessary to advert to the others, but I will do so 


for the satisfaction of the bar. 


First ground. The judge was not to know that there 
were other persons who ought to have been made parties to 
the record; at all events, this objection should. have been 
made on motion, to quash or set aside the writ, according 
to the practice of our courts, or it should have been plead- 
ed in abatement; but it cannot be considered as a ground 
for a new trial, particularly as persons not parties to the 


record cannot be injured by the verdict. 


Second ground. This objection should have been made 
before issue joined ; for the defect is cured by filing of the 
plea, which is, by our practice, always considered as a 
waiver of defects, which can only have a formal operation, 
and such an operation to all the essential purposes of justice, 
has a seal to the process. 

Third ground. This objection stands upon the same foot- 
ing as the previous one, as it bears upon a motion for a new 
trial; it falls under the head of amendment, and on motion 


Chatham Co. 
FEB. 1810. 
Fitzgerald 

vs. 

Garvin et al. 
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“GEORGIA, previous to the plea, the court would have directed the she- 
Chatham Co. riff to amend his return. All original writs can be amended 


PEB. 1810. 
3} when there is something to amend by, Barnes, 10. In this 
Fitzgerald CaS the return of the sheriff could have been amended by 


OF ssa the date of the issuing of the writ. An amendment is also 
ee allowed to prevent an absurdity; this is laid down in Beau- 
mont vs. Cosin, and is thus reported in Barnes, p. 17. Rule 
to show cause on plaintiff's application, why declaration 
should not be amended by inserting in the memorandum, 
viz: 28th November, instead of 23d October, which was be- 
fore the cause of action. Rule absolute on payment of costs. 
Defendant to have term to plead de novo, pleading in bar. 
Fourth ground. As no new parties could have been ad- 





ded at the trial, this ground requires no farther answer. 


Fifth ground. The /ea fori, the form of the remedy to 
be pursued is prescribed by our own law. The proclama- 
tion at the church door after summons is directed by 31 Eliz. 
and if that proceeding is to be observed, we must take and 
adopt the whole of the English proceedings as relates to 
dower, viz. the precipe, original writ, summons, assoign, 
grand cape, counting, &c.; allthis is repugnant to our own 
statutory regulations. We must proceed in all cases at com- 





mon law by petition, process, and plea, or answer. 

Sixth ground. The declaration or petition conforms to the 
plan or chart of the town of S¢. Marys, in which the lots are 
situated ; it is, therefore, sufficiently definite and descriptive, 
and may be assigned by metes and bounds. 

(a) Eighth ground. It is laid down in the English books, 
that the alien widow of a subject, shall not be endowed, and 
in support of this doctrine the venerable authority of Brac- 
ton is cited, Bracton, 298, and Barton’s Elements, 225. The 








(a) The alienage of the demandant’s husband, was suggested at the 
argument, and does not appear to have been incorporated in the ori_ 
ginal notice. The attention of the court was drawn to it, by its being 
fully argued on both sides; and it is here made the 8th ground instead 
of that which was contained in the notice, but which was not much 


pressed. 
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present case differs from these cited, because the right to GEORGIA, 


dower in the wife had vested previous to her intermarriage 
with Fitzgerald. Did this intermarriage vest the life estate 
of the wife in the husband ? Could he dispose of it? Was 
it liable to his debts? By our law inheritance of the wife, 
freeholds and chattels become the property of the husband, 
unless previously secured by a settlement. We get into a 
dilemma, by giving the dower estate of the wife to the hus- 
band, for as a freehold, his alienage prevents him from hold- 
ing it, and if he cannot, the wife losing her right, does it es- 
cheat? The policy of our law is to prevent aliens holding 
a title to real estate, and the present inclination of my mind 
is, that an alien by intermarriage with a female citizen in 
that way cannot, per obliguum, obtain a privilege which could 
not be obtained per directum. If the inheritance of free- 
hold of the wife is not secured by previous arrangements, I 
am disposed to think her intermarriage with an alien pro- 
duces a forfeiture to the public. ‘This, therefore, is the 
most formidable ground that has been urged, but as the de- 
fendants have precluded themselves, by their pleading, from 
giving it in evidence, I cannot make it the basis of a new 
trial—they must adopt another remedy. 


Rule discharged. 
Cuyler, Davis, and Berrien, for Demandant. 


Stites and Lawson, for Defendants. 
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Minutes of Superior Court, letter G. p. 261. 


Chambers, February 17, 1810. 
ROSWELL KING vs. WILLIAM COOK. 


NEW TRIAL. 


By Charlton, Judge. 

THIS was an action of debt brought for the nonperfor- 
mance of an arbitration bond. The submission recites, 
‘‘that sundry disputes and misunderstandings having arisen 
between the said Roswell King and William Cook respecting 
certain accounts.’’ It then proceeds to refer those disputes 
and misunderstandings to the arbitration and awards of /ona- 
than Fabian, and Edward Butler, who are authorized to make 
‘‘a final determination of all accounts and other matters re- 


specting property of every nature whatever.’’ If those ar- 
bitrators could not agree, they are ‘‘empowered to choose 
anumpire.’”’ At the trial an award was offered in evidence, 


which is in these words: 


‘““Mr. Aiug and Mr. Cook, 

‘‘Gentlemen.—It is our opinion, that Mr. Cook’s chil- 
dren are entitled to four hundred dollars from the sale of 
lands to Mr. Collins, after deducting John Cole’s account, as 
by Mr. Cook’s engagement. Dec. 6, 1800. 

(Signed) /onathan Fabian, Edward Butler, and 
Alexander Baille.”’ 


The court permitted this award to be given as evidence to 
the jury; and the counsel for the defendant now move for a 
new trial upon the following grounds, viz.: 


1. The award is not between the parties submitting. 
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It is not certain. 
It is not final. 


It is not made by the arbitrators to whom it was refer- 


It is not under seal. 
It is not notified to defendant. 
It is not an award of the matters in difference. 

8. The verdict is not between the parties to the suit. 
The verdict is contrary to the charge of the court in matter 
of law. 

I shall dispose of these grounds in the order in which they 
are stated. 

1. Awards are not construed so strictly as they were for- 
merly, and in Hawkins, vs. Colddough, lord Mansfield de- 
clares, ‘‘ against critical niceties in scanning awards made by 


judges of the party’s own choosing in order to the deter- 
mination of suits between them.’’ I Burrow, p.-—. Giving this 
award, therefore, a liberal and favourable construction, can it 


be considered as between the parties submitting? The dis- 
putes referred to in the submission might have existed be- 
tween Aing and Cook in a variety of capacities, as individu- 
als, as guardians, or as trustees; and when the award does 
not designate the points in dispute, but refers to ad// differen- 
ces, it will certainly embrace all differences which were laid 
before the arbitrators; and the limits of so general a sub- 
mission rendered unnecessary a specification of the matters, 
with which those differences were connected. The submis- 
sion contemplates an adjustment of other things than a set- 
tlement of accounts between Aiug and Cook, in their indivi- 
dual capacities ; for, it expressly submits other matters, res- 
pecting property of every nature whatsoever. If these latter 
expressions were not contained in the award, I should 
doubt whether it relates to any other matter but a settlement 
of accounts between Cook and Xing, in their distinct and in- 
dividual capacities, for, as it is said in the books, you cannot 
call in the aid of an averment matters dehors, to explain the 
meaning of the arbitrators, it mnst appear on the face of the 
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award. I can perceive nothing in the award, itself, therefore, 
which precluded a termination of disputes as they existed 
betweenZAing and Cook, as guardians of his children, or the 


children of his wife. 


2. The certainty of an award is one of its indispensable 
and essential properties; the uncertainty of this award, it is 
contended, is contained in these words, ‘‘ afterdeducting Mr. 
Cole’s account.’? It is supposed that these words put the 
controversy afloat again, for the nature or amount of Cole’s 
account is not mentioned, and from the face of the award it 
does not appear, whether that account has been deducted by 
the arbitrators, or whether it was left to be ascertained by 
the future exposition of the parties themselves. At the 
trial I was of opinion, this uncertainty is fatal to the award, 
and so charged the jury; but Mr. Lawson gave a different 
construction of it to the jury, for he said, that the terms, 
‘‘after deducting,’’ presupposed an investigation of Cook’s en- 
gagement, (as it is termed in the award) and an ascertain- 
ment and deduction of Cole’s account, by the arbitrators, con- 


formably to that engagement. 


Upon this construction the jury must have founded their 
verdict, as no other evidence was submitted to them. The 


jury was a special one, and sworn to try the case according 
to equity, and the opinion they entertained of the evidence. 
The uncertainty of this award, is a subject upon which there 


may be a variety of constructions and opinions. I express- 
ed one, the jury another; and this of itself, ingeniously, my 
brother Davis observes, was sufficient proof of its uncertain- 
ty. The award will admit of the construction given it by the 
jury, though the one expressed by the court was the most 
striking and obvious one. There is then the opinion of the 
court one way, that of the jury another, and in the support 
of the correctness of each many cogent reasons have been 
advanced. It is in general true, that a verdict against the 
charge of the court isa good ground for a new trial. But 
under our system of jurisprudence, a special jury are not 
bound by the strict rules of common law, but may mingle in 
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their determination all the established principles of equity, 
so far as they may be applicable, or analogous. This award 
would not bear the nice scrutinies of common law doctrines, 
but it may be conformable to equity and conscience. The 
decree of the special jury may mould itself to all the purpo- 
ses which the justice of the case required, and it is laid 
down in the books, that where there is something upon which 
the jury have raised a presumption agreeably to all the pur- 
poses which the justice of the case required, or if the plain- 
tiff be entitled to recover in conscience and equity, the court 
will not interfere in granting a new trial. 4 T. Rep. 468, 
Salk. 644. 648. 646. 116. 2 T. Reports, 4. 


3. It is requisite, that the award be final, as that it should 
be certain, but if it is certain, it is generally final, and that 
ground has been gotten over in the previous investigation. 
If it could embrace the disputes between King and Cook, as 
guardians to his children, or wife’s children, (and it appears 
that the broad expressions of the submission would admit of 
such a construction,) then it is final, according to the terms 
of the submission; and there is no hostility between it and 
the verdict. 

4. Looking over the authorities, I have discovered much 
nicety of distinction as it relates to this point. In Bulst. 184, 
it is said, ‘‘that if a submission be to four, and the umpirage 
of J. S. the four, and J. S. may join in making the award, 
otherwise, if their power had been divided in the submission ; 
as if it had been to the four, and if they could not agree, 
then toJ. S.’’ 1 Bac. Abr. in margin. In Lalnsby vs. Hodg- 
son, 3 Burrow, 1474, this case in Bulst. is called by the 
court a mistake, an error of the reporter, at least, (continues 
the decision,) there could be no determination founded upon 
it. It is a distinction in words without any real difference in 
the sense or meaning. The case in Burrow is nearly in 
point to the present one, there the arbitrators joined in the 
umpirage, and the question was, whether it was vacated and 
rendered void by the arbitrators joining in it. The court, 
(says the reporter,) were unanimous and clear, that this was. 


19 
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the umpirage of the umpire, only he was at liberty to take 
what advice or opinion, or assessors that he pleased. So, in 
this case, if a disagreement is supposed to have existed be- 
tween the arbitrators, this would be considered therefore as 
the umpirage of Baillee. ‘The arbitrators joining does not 
vitiate, and e converso, if it is denominated an award, the 
joining of the umpire does not avoid it, because he may be 
taken as accessor to the arbitrators, or his joining is sur- 
plusage. 

The point is settled by the declaration of the court in 
Burrow, that the distinction in Bulstrade, was in words only, 
a mistake, an error of the reporter. 

5. It has been repeatedly decided, that in this state a wax 
or wafer seal was not deemed a requisite to a deed, and upon 
the authority of these decisions, and of Dill vs. Dill, Dalton 
p.- —, and a case in M’Intosh, Superior Court, I decided 
that a wax or wafer seal was not essential to the validity of 
a deed ; that an ink seal was sufficient; and that a deed was 
constituted such by the language, not by the magic of wax. 


The want of seals does not avoid this award, nor does the 
submission require a delivery under seal; if it had, the par- 
ties would have bound by their contract. 

6. The award is directed to both parties to the submission. 
No evidence was advanced at the trial to prove, no notice to 
the defendant ; a notice is therefore to be presumed, because 
the contrary does not appear, ‘‘de non apparentibus, et de non 
existentibus, eadem, est ratio.”’ 

7. This ground has been answered in my remarks on the 
first point. 

8. This ground may be also considered as disposed of ; but 
it may be more satisfactory to open it by a case or two from 
the authorities, and they say that an award may be beneficial 
to the parties, though a thing is awarded to be done to a 
stranger to the submission; as if the arbitrators award, that 
one of the parties should pay money to the servant of the 
other. 3 Leon, 63. N. Dyer, 242, vide 1 Bacon Abr. 146. 
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So, again if two brothers submit to arbitration, and one of GEORGIA, 
them is awarded to pay so much money yearly to his mother, 
this is good, for the payment being to be made to his mother, 
shows it to be a benefitto him. Salk. 74. Upon the same kind King vs. Cook: 
of reasoning, payment to Cook’s children is a benefit to him. ~ =e 


Chatham Co. 
FEB. 1810. 


Rule discharged. 
Davis and Berrien, for plaintiff. 


Lawson, for defendant. 








292 


GEORGIA, 
Chatham Co. 
FEB. 1810. 


_—_—— 


Levy vs. Ross. 


CASES IN THE SUPERIOR COURTS 


Minutes of Superior Court, letter G. p. 265. 


Chambers, Feb. 17, 7810. 
LEWIS LEVY vs. JOHN Ross. 


COMPOSITION OF FELONY. 


By Charlton, Judge. 

THE following are the grounds and reasons assigned by 
the defendant’s counsel in support of their motion for a new 
trial. 

1. The verdict is contrary to law, because the award was 
for the compromise of a felony. 

2. The verdict is contrary to evidence, because the evi- 
dence clearly established the object of the award to be the 


compromise of a felony. 


3. The verdict is contrary to the charge of the court in 


matter of law. 

In this case it was proven at the trial, by the testimony of 
the arbitrators, that Levy had menaced Hoss with a prose- 
cution for a capital felony, and that the submission to arbitra- 
tion was founded upon an understanding, that the award was 
to adjust all matters which related to the subject of that in- 
tended prosecution. It is true that the arbitrators, who were 
called and admitted as witnesses, did not ‘‘z# totidem verbis”’ 
say, that the submission to arbitration was founded upon the 
compromise of felony; but it was clearly established, that 
the prosecution was abandoned in consequence of the agree- 
ment to refer the controversy to arbitrators. I have doubts 
as to the admissibility of an arbitrator as a witness, except it 
be to prove facts which were admitted by the parties to the 
submission, in their examination before the arbitrators. On 
this point the English authorities advance some doctrines 
which are not easily understood ; but I shall not decide on 
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that point now; it may be investigated when the arbitrators GEORGIA, 


are again presented as witnesses. Upon the whole of the prongs 


evidence, as it was offered at the trial, I adhere to the opi- 
—_—S—"’ 


non which I expressed then, that this award was bottomed yey vs. Ross, 


upon the composition of felony, and therefore an action is 
not maintainable. 


Rule absolute. 
Stites and Lawson, for Plaintiff, 


Davis and Berrien, for Defendant. 
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Minutes of Superior Court, letter G. p. 268. 


Chambers, April 7, 1810. 


HOPKINS and ODINGSELL vs. BOLTON, Executor. 
SHERIFF. 


Charlton, Judge. 


IT was admitted that this was an amicable suit, and the 
execution was issued for no other purpose than to compel an 
equal distribution of the estate of the testator, John C. Living- 
ston, among the heirs and creditors. It isso expressed in the 
advertisement for the sale. 


A levy was made by the sheriff, the property sold, and he 
has presented for payment the following bill of fees, viz.: 


Francis Hopkins and Charles Odingsell 


vs. 
Bolton, Executor of John C. Livingston. 


Former and present sheriff's fees in this case. 


Advertising, 

201 days’ subsistence, from 15th September, 
1809, to 3d April, 1810, of fifty negroes, at 
124 cents per day 

Commission at 1 per cent, about 


$1565 75 

The sheriff having refused to deliver the negroes, or to 
give titles to the purchasers, unless this bill of fees were 
paid, I directed a mandamus to issue, requiring him to give 
titles to the purchasers, or to show cause why titles should 
not be given. Yesterday the sheriff appeared, in obedience 
to the mandate of the writ, and by his counsel, Bulloch and 
Cuyler, alleged, that the fees he had charged were allowed 
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by the act of assembly, and that all his predecessors had GEORGIA, 
Chatham Co. 
APRIL, I810. 


It was conceded by his counsel, or it was not denied, that —— 


the negroes had not been removed from the plantation where Hopkins and 
Odingsell vs. 
Bolton, Ex’r. 


charged and received them. 


they were found by the sheriff, and the levy made. It was 
farther conceded, that he had not furnished provisions for 
their subsistence, but that he was, notwithstanding, entitled 
to the sum charged for that item, as, from the moment of the 
levy, the negroes were in his custody; he was responsible 
for their delivery on the day of sale, and for all losses which 
might occur in that interval of time, from carelessness, inat- 
tention, or neglect of official viligance. It was urged, that 
if the sheriff had discharged his duty with rigour, the conse- 
quence would have been, a confinement of the slaves in the 
common prison of the county ; that, therefore, as a matter of 
indulgence, he had permitted them to remain upon the farm, 
by which indulgence the proprietor had the benefits of their 
labour until the day of sale; and that it had been usual, un- 
der the circumstances of such an indulgence, to charge the 
fee for subsistence, the labour of the slaves being considered 
as far outweighing that fee as an equivalent. On this point, 
Mr. Bulloch pressed the argument ab inconvenient. He said, 
that if the sheriff were not allowed his charge for subsistence, 
under such a relaxation of his strict duty, the result would 
be highly injurious to the agricultural interest ; for that the 
sheriff would, in all future cases, take the slaves from the 
plantation, and put them in prison, where they would remain 
until the day of sale, which would only have the effect of 
saving the sheriff some trouble, but that it did not tend either 
to increase his responsibility or to benefit the plaintiff. 
The consequences were exclusively ruinous to defendants. 
Two adjudications were cited by Mr. Cuyler, which, under 
analogous principles, gave the fee to the sheriff ; one of these 
cases occurred in the mayor’s court, (which, however, is no 
precedent for this court,) and another in the Superior Court, 
in support of the allegation, that the sheriff considered him- 
self responsible for the delivery of the slaves on the day of 
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sale, and for all other consequences which attach themselves 
to his official station. 

An affidavit of John Eppinger, late sheriff, was made and 
submitted, which states in substance: ‘‘That he made no 
agreement for the relinquishment of his charge for subsis- 
tence: that he applied for indemnity to relieve him from 
the custody of the negroes, which was refused by the 
agent of the defendants: that he always considered them 
in custody upon Ais official responsibility, and that he had 
appointed a Mr. Spencer and a Mr. Thiess to take care of 
them upon the plantation.’’ The present sheriff /ohn 
Eppinger, junior, deposes nearly the same facts. On the 
part of the purchasers of these slaves, it is contended by their 
counsel, Harris and Woodruff, that the fee for subsistence, un- 
der the circumstances of this case, is not allowed by law, and 
if not allowed by the law, it cannot be sanctioned by usage ; 
and that the charge for subsistance cannot be admitted, un- 
less there is an actua/ and literal furnishing of provisions of 
the kind and quality prescribed by the act of assembly. Mr. 
FHfarris denied that the sheriff cou/d charge the fee for sub- 
sistence, because the statute had expressly given it as a part 
of the emolument of the jailer. And it was farther urged, 
that if the responsibility of the sheriff for the safe keeping 
of the slaves, whether they were confined in jail, or left upon 
the farm, entitled him to the fee for subsistence, yet that, 
even upon that ground, the charge must be considered inad- 
missible ; for, from the depositions submitted by the purcha- 
sers, it appeared that no responsibility was considered as 
attached to the sheriff, either for the delivery of the ne- 
groes on the day of sale, or for any losses which might 
occur in the mean time. In support of these suggestions the 
joint affidavit of the plaintiffs and the defendant was read, 
which in substance states, ‘“‘that they, the deponents, never 
considered the slaves, after the levy, as atthe risk of the 
sheriff; that when he made the levy, he was directed to 
leave them on the plantation in the custody of Spencer, the 


overseer ; that if the sheriff had attempted to remove them 
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without the consent of plaintiffs or defendant, he would GEORGIA, 
have been prevented; and that the slaves, during the time Perveaggg 4 
they remained upon the plantation, were supported at the ' 
expense of the estate of Livingston.’’ Mr. Richardson, in yopxins and 
his affidavit, states: ‘‘that the sheriff was not held responsible Odingsell vs. 
for the negroes ; that he acted as the agent of the plaintiffs sso." 
and defendants, and that he never considered the sheriff as 
farther responsible, than merely to prevent the negroes 
being taken away, upon being notified of such intention 
by Spencer, the overseer, who had the negroes under his 
charge by the direction and appointment of the deponent ; 
that he does not recollect any demand of the sheriff for a 
bond of indemnity ; and that no agreement was made between 
himself and the sheriff for the subsistence fee.’’ Mr. Law- 
son states, in his affidavit, that he believes, he expressly in- 
formed and directed Mr. “ppinger, the sheriff, that the levy 
was made by consent of all the parties, and that it was not 
intended the property should be removed from the planta- 
tion, and Mr. Lawson adds, in his deposition, that he, in giv- 
ing these directions acted as agent for Mr. Woodruff, who 
was the attorney for the plaintiffs, Hopkins and Odingsell. 
Spencer, in his affidavit, states, ‘‘that he was appointed by 
Riehardson, and not by the sheriff, to take care of the negroes, 
and that he never considered himself accountable to the 
sheriff, that the sheriff after the levy never came himself 


upon the plantation, or any other person authorized by him, 
during the time the deponent had the negroes under his 
protection; that he never understood the sheriff was to re- 


ceive any compensation for the subsistence of the negroes, 
and that they were supplied out of the provisions of the plan- 
tation.”’ 

Jacob Thiess states, in his affidavit, ‘‘that he never con- 
ceived himself deputized by the sheriff, that the sheriff did 
not interfere with the slaves to his knowledge, after the levy; 
that he, the deponent, brought in the negroes on the day of 
sale; and that he considered himself so much under the au- 
thority of Mr. Bolton, one of the defendants, that he would 
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not have delivered the negroes without orders from him, to 
whom he supposed all the responsibility for their safe cus- 
tody attached.”’ 


Upon this statement of the arguments of counsel, and of 
the testimony, it remains for me to decide: 


1. Whether the fee for subsistence is allowed by the law. 


2. If allowed, whether the sheriff can demand it under 
any circumstances, which show that provisions were not 
actually furnished. 

1. The fees of all public officers are ascertained in the 
act of the general assembly entitled, ‘‘an act to revise and 
amend an act for ascertaining the fees of the public officers 
of this state,’’—passed December 18, 1792. 

Under the title ‘‘jailer’s fees,’’ there is this section: 
‘‘ Dieting negroes, allowing one quart of rice or corn meal 
per day, seven pence.’’ Marb. and Crawf. Digest, p. 229. 
It then appears, that the fee for subsistence zs allowed by 
the law, but whether it is allowed to the sheriff, or jailer, is 
the point made by my brother Harris. On this point I shall 
decide very laconically. The act of November 30, I8o1, 
which vests the government, and regulation of the jail of 
Chatham county in the mayor and aldermen of the city of Sa- 
vannah, and appointing them commissioners of the court 
house and jail, delegates only a police authority to the mayor 
and aldermen ; it merely relates to the zxternal management 
of the prison, and does not interfere with the responsibility 
which the sheriff may assume, if he thinks proper to do so. 
Upon mesne process he may make any house his prison; and 
it has been so decided in this state. In criminal cases the 
court designates the common prison; and then the sheriff is 
bound to observe the ordinances and resolutions of the city 
council; this responsibility ceases, as soon as he delivers 
over the prisoner to the jailer of this county. His respon- 
sibility will cease also, if he places slaves in the common 
prison, for the law transfers it immediately to the shoulders 
of the jailer appointed by the corporation. So long, there- 
fore, as slaves levied upon by the sheriff remain in 47s custo- 
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dy, and under the guarantee of his official responsibility, he 
is jailer guo ad hoc, and entitled to the fees which he charges 
for subsistence ; but these fees he will not be entitled to un- 
less the subsistence is actually furnished, or there is a con- 
tract which dispenses with it; as soon as the levy is made, 
the slaves are in the possession and legal custody of the she- 
riff; and he may consider the farm, or plantation of the de- 


fendant, as his prison. 


2. Has a responsibility attached to the sheriff in this case ? 
The plaintiff and defendant state very explicitly, in their af- 
fidavit, that they did not consider the slaves as levied upon 
under the usual and rigorous principles of an execution ; 
that he was directed by them to leave the slaves upon the 
plantation, and that they would not have permitted him to 
use any authority over the slaves, contrary to their wishes 
and directions. 

This is the testimony, and this was the understanding of the 
plaintiffs and defendant. The same impressions were enter- 
tained by Mr. Richardson and Mr. Lawson, by Spencer and 
by Theiss. The sheriffs, have consequently misconceived the 
compact between them and all the other parties; and I am 
therefore of opinion, that the fee for subsistence under the 
particular circumstances of ¢his case, ought to be deducted. 


Let a peremptory mandamus issue. 
Woodruff, for the rule. 
Bulloch and Cuyler, against it. 
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wat is April Term, 1810. 
State 
vs. 

Pettibone. 


Minutes of Superior Court, letter G. p. 288. 


THE STATE vs. JOHN PETTIBONE, Esq. 
AFFIDAVIT. 


By Chariton, Judge. 

Mr. Solicitor was presenting a bill of indictment against 
John Pettibone, Esq. a justice of the peace, for matpractice in 
Office, when Leake, for defendant, moved for a postponement 
of the prosecution, and in support of his motion exhibited an 
affidavit of the defendant, containiug grounds and assertions 
for putting off a trial. 

Mr. Solicitor opposed the motion upon the grounds: that 
the court could not control him in the exercise of the discre- 
tionary power, (which he conceived was one of the incidents 
of his office) of determining when it would, or would not be 
proper to prefer his bills of indictment to the grand jury ; 
and that if such a discretion did not fall within the scope of 
his legitimate rights, it would be still necessary in all cases 
circumstanced like this, for the defendant to satisfy the 
court, that the persons named in the affidavit are material 
witnesses. 

This case is founded upon the 31st section of the judicial 
act of 1797, which after enacting, that the justices of the 


peace of the several counties are liable to prosecution and 
trial by indictment for malpractice in office, concludes with 
these words: ‘‘which indictment, if found by the grand 


jury, after hearing ¢he parties, and their evidences, shall be 


tried by a jury, and if convicted on such indictment the judg- 
ment of the court may extend to fine, or removal from office, 
or either at discretion.’’ Marb. and Crawf. Dig. 290. 

In common cases, Mr. Solicitor has an undoubted right to 
withhold, or to prefer his bills of indictment, as may be in his 
opinion, the most conducive to the ends of public justice, and 
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the reason is obvious. In common cases the evidence is er GEORGIA, 


parte, and it must consequently be left to the sound discretion 
of the Solicitor, whether it would be most expedient at ¢his 
or that time to prefer his bill of indictment: but, as I sug- 


gested yesterday, the evidence allowed by our judicial act is 


sut generis. The justice indicted has not only the right of - 


having Azs witnesses sworn and heard before the grand jury, 
bnt he may be sworn and heard himself. The words of the 
statute are, ‘‘after hearing the parties and their evidences.’’ 
It results, therefore, that as the justice and his witnesses may 
be sworn, he may solicit a postponement, of the prosecution, 
if time has not been allowed him to procure the attendance 
of material witnesses. At the period of prosecution, he 
stands in the same situation as a defendant against whom a 
bill has been found, and the practice and rules as they apply 
to a motion to put off a trial will apply to a motion to fost- 
pone a prosecution. If the court can then put of a trial 
upon the usual allegations of the common and formal affidavit, 
it can surely, without usurping Mr. So/icilor’s prerogatives, 


postpone a prosecution against a justice, the reason for both 


being the same, eadem est ratio, eadem est lex. 


In the case of the King vs. Le Chevalier D’Eon, M’Nally 
Evid. 662, the court granted, ‘‘that in all cases, whether 
criminal or civil, a trial should not be hurried on as to do 
injustice to the defendant ; an affidavit in common form may 
be sufficient where uo cause of suspicion appears, but men 
take such a latitude to swear in common form, that where a 
suspicion arises from the nature of the question, or from 
contrary affidavits, the court will examine into the ground 
upon which the delay is asked, and have in criminal as well 
as civil cases, refused to put off a trial, notwithstanding an 
affidavit in common form. It is necessary therefore in such 
cases as this, First, to satisfy the court, that the persons are 
material witnesses, Second, to show that the party applying 


has been guilty of no daches or neglect in omitting to apply to. 


them, and endeavoring to procure their attendance; and 
Third, to satisfy the court, that there is a reasonable expec- 
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tation of his being able to procure their attendance at the 
future time, to which he prays the trial to be put off.’’ The 
same rules and doctrines are advanced in the case of the 
King vs. Finney in Ridgeway’s Report of Finney’s trial, p. 
73. Inthis case it is also said by the Irish Bench, ‘‘ that motions 
of this sort are always addressed to the sound discretion of 
the court.’’ As we have no rules or practice of our own, 
on this subject, I must adopt those laid down by foreign tri- 
bunals, so far as they appear to be just and reasonable. 
Justice Pettibove has not been allowed sufficient time to 
procure the attendance of one of his witnesses, the governor 
of the state, who resides at the seat of government, 180 miles 
from this city. If I am not mistaken, he has not had more 
than three days’ notice of this prosecution, and for that he is 
indebted to the politeness of Mr. Solicitor, who was not le- 
gally obliged to give that notice. This part of the affidavit is 
therefore, unquestionably supported ; but this of itself is not 
sufficient to put off a trial, and therefore, from the analogy I 
have traced, it is not sufficient to postpone a prosecution of 
this description. The affidavit must further assert, that the 
witnesses are material, and if the nature of the case re- 
quires it, the court must be satisfied also of the materiality of 
their testimony. If I consider the fact proposed to be prov- 
en by the absent witnesses material, I shall grant a post_ 


ponement, because if those facts are material, they termi- 


nate my discretion. 
Let the affidavit be amended, so that the facts may be in- 
corporated which the absent witnesses may prove.(a) 
Mr. Solictor, for the State. 


Harris and Leake, for defendant. 





(a) Some parts of this decision, which were not deemed important, 
have been omitted. The reporter has confined himself to the opinion 
of the court on the points of practice, not conceiving the observations 
of the court which had been omitted, as essentially connected with the 
grounds of the motion for a postponement. 
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Minutes of Superior Court, letter G. p. 327. 


May 15, 1810. 


HUNTER and MINIS vs. HUNTER. 


CERTIORARI. 


By Charlton, Judge. 

A certiorari issued in this case to remove proceedings 
in the Mayor’s court, and the error assigned is, that John 
Hunter was permitted, in the court below, to be a witness in 
his own cause. This appears, upon the transcript of the re- 
cord from the court below, and upon the exhibition of this 
transcript, the certiorari was awarded. It is now moved to 
quash the writ of certiorari, no affidavit having been taken 
or recognisance given. An affidavit is required by our prac- 
tice, if the facts and errors do not appear upon the proceed- 


ings, or record of the court below. 


In this case the error is intrinsic, and therefore the defen- 
dants below could not have sworn to that error. A recogni- 
sance is not required by the order of the court directing cer- 
tiorari to issue, and a recognisance is only necessary where 
danger would probably result from insolvency or departure 
beyond the jurisdiction of the court, of the defendants be- 
low. The certiorari cannot, therefore, be quashed upon the 
exceptions taken. The error assigned is, that the plaintiff 
below was perinitted to be sworn, and to give evidence to a 
fact in his own cause. This error must be so obvious, that 
it supersedes the necessity of the court’s saying any thing 
more than that it must be sustained. 


It is ordered, that the cause be remanded to the Mayor’s 


court, and that that jurisdiction be directed, and it is hereby 


directed not to receive the testimony of the plaintiff. 


Lawson, for the certiorari. 
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Minutes of Superior Court, letter G. p. 329. 


May 16, 1810. 
WILLIAM SMITH vs. EDWARD LLOyD. 
INJUNCTION. 


By Chariton, Judge. 


THE bill in this case, was directed to be amended, in 
order, that it might be ascertained, from the answer of Lloyd, 
whether he had any knowledge of the original transactions 
between Sizith, Roe and Davis, or of the circumstances which 
induced Roe to deposit the note for 2040 dollars, as a col- 
lateral security or indemnity for his (Z/oyd’s) indorsemeut. 
The additional answer of Lloyd, is rather more argumenta- 
tive than is usual in chancery pleadings: but it denies all 
knowledge of the then tottering commercial situation of Roe 
and Davis; that the note was received as a collateral se- 


curity under the impression, that it was a matter of imma- 


teriality whether it was so received, or whether Lloyd added 
his indorsemen tto that of Syzzth’s; the responsibility being the 
same. As circumstances developed themselves afterwards, 
the indorsement of Z/oyd would have made a very essential 
difference in the responsibility of S7zth, for taken as a colla- 
teral security it enabled Lloyd to accommodate the house of 
Roe and Davis, without incurring any loss himself, whereas 
if he had added his indorsement to that of .S7z7zth’s, as between 
them, this jurisdiction would have compelled a contribution 


under the particular circumstances of this case. 


The defendant, Z/oyd, has answered as far as the amended 
bill requires of him, and as the injunction was founded upon 
a supposed knowledge on his part of the facts and circum- 
stances disclosed in the bill, the injunction must be dissolved. 
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It is now at the option of the complainant to dismiss the 
bill or to carry it to the special jury, according tothe principles 
of our judicial system. Inthe present stage of the proceed- 
ings, the facts in the answer stand confessed, a replication 
traverses them, and the scale which now preponderates in 


favour of Mr. Lloyd, may, by farther proofs of the complain- - 


ant, shift the weight into his. 

The execution at law, is, however, put into operation ; 
the money will of course be collected, and a jury must deter- 
mine whether, under all the circumstances of this case, as 
blended with the doctrines of equity, Mr. L/oyd shall refund, 
or share the loss. 

Injunction dissolved. 

Noel and Stites, for plaintiff. 


Davis and Berrien, for defendant. 
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Minutes of Superior Court, letter G. p. 343. 
Chambers, June 14, 18I0. 


The STATE vs. JOHN COUPER. 


BOND. 


Charlton, Judge. 


On the 13th June, 1799, John Couper, by his bond or 
recognisance acknowledged himself indebted to the governor 
of the state in the sum of £5000 sterling, the condition of 
which is in the following words, viz. ‘‘ Whereas fifty-two ne- 
gro slaves have been imported into this state, in the schooner 
Liberty, captain Beldon, from North Carolina, the property 
of persons emigrating from thence and addressed to the care 
of the said John Couper: the condition of this obligation is 
such, that if the said John Couper, or the proprietors of the 
said negroes shall produce such documents as the law re- 
quires in such cases, or otherwise to deliver up the said ne- 
groes, on or before the sitting of tne next Superior Court, 
then and in that case this obligation to be void, otherwise to 
remain in full force and-virtue.”’ 


Upon the non-performance, or the supposed non-perfor- 
mance, of the terms stipulated in the condition of this bond, 
a scire facias was brought by Mr. Bulloch, the then attorney 
general. To this scire facias a plea was filed to the juris- 
diction of the Superior Court of Chatham county, to which 
the writ was made returnable. This plea was founded upon 
the supposition, that the scire facias upon this bond was a 
civil action, and therefore should be tried in the county 
where the defendant resides. The investigation then must 
turn upon the question, whether this is a civil or criminal 


proceeding ? 
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The condition of the bond alleges, that these fifty-two 
negroes were imported into the state by persons emigrating 
from North Carolina. This scive facias is, therefore, found- 
ed upon the infraction of the second section of the act to 
prohibit the farther importation of slaves into this state, 
which section is in these words: ‘‘that three months from 
and after the passing of this act, if any person or persons 
shall bring into this state, from any other state in the United 
States, any mullato, mustigoe, or negro slave, or slaves of 
any age and sex, or make sale, or other disposition thereof 
to any of the inhabitants of this state, all and every person or 
persons so offending, shall forfeit and pay for the first of- 
fence, the sum of five hundred dollars, and for the second 
and every subsequent offence, one thousand dollars, for 
every mullato, mustigoe, or negro slave, brought into this 
state, sold or otherwise disposed of, to be recovered in the 
Superior Court of the county where the offence shall happen, 
by bill, plaint, or indictment, one half to the use of any in- 
former, who shall prosecute the defendant to conviction, the 
other half to the use of the state.”’ 


There are two methods designated in this section for the 
recovery of the penalty ; by action, and by indictment; and 
whether the one, or the other of these remedies is pursued, 
this act calls the defendant an offender, and directs the penal- 
ty to be recovered in the Superior Court of the county, 
where the offence shall happen. But if an action of debt is 
brought for that penalty, the language and mandate of the 
act cannot convert it into a criminal proceeding. It must in 
that shape be considered as a civil proceeding, and the de- 
fendant possesses a constitutional and legal right of demand- 
ing a trial in the county where he resides. Is the form of 
the remedy pursued by the then attorney general, therefore, 
a civil or criminal proceeding ? A person removing into this 
state, with a view of settlement and permanent residence, 
may bring his slaves with him, having conformed with the 
requisites pointed out in the third section of the act. 
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State ture of a recognisance to appear at the next Superior Court, 


oii: and to repel by the production of certain documents, any 
—————= prosecution which might be commenced against him for an 
infraction of the law. Mr. Couper, did by his own act, com- 

pel Mr. Attorney to abandon the civil remedy by action, and 

to pursue the remedy by indictment. If this is a recogni- 

sance, and I can view it in no other light, it is a preliminary 

step to a prosecution by indictment. The proceeding there- 

fore being a criminal one, the scive facias was correctly made 

returnable to the Superior court of the county where the of- 

fence was commftted, and to which jurisdiction Mr. Couper 


had consented to render himself amenable. 


This bond, therefore, is a recognisance, or it is in the na- 


If Mr. Couper’s bond, however, is to be considered as a 
recognisance, it should have been regularly forfeited accord- 
ing to the form prescribed by the practice of the Superior 


Courts. This forfeiture being entered and noted on the 
minutes of the court, is the authority for issuing the scire fa- 
cias. Whether the omission of this form heretofore adhered 
to, can produce any serious effect upon this scive facias, is a 
question I am not now called upon to decide. I have it as a 
subject for ulterior investigation. 

Anticipating the result of my opinion on the plea to the 
jurisdiction of the Superior Court of Camden, I find the plea 
of mul fiet record has been filed at the last term. The re- 
cord is before me, and I cannot, therefore, conjecture what 
is intended to be effected by that plea, unless it is intended 
to apply to the omission of entering, upon the minutes, the 
forfeiture of the recognisance, which the counsel for Mr. 
Couper may consider as essential to the establishment of the 
Sct. fa. as a record. 

I have given a decision in this case, with great reluctance, 
having before conducted the suit in the capacity of attorney 
general ; and I have used all the means in my power to ob- 
tain a delay, for the purpose of having the case submitted to 
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the determination of another judge, but the case having been GEORGIA, 
pending for ten years, and the maxim pressed upon me, ‘‘ that pears; 
a delay of justice was equal to a denial of it ;’’ and a decision 

. it = See itl 
being demanded as a legal right, I have, at length, given an State 
opinion, which, I hope, is supported by the principles of vs. 
hice Couper. 

The plea to the jurisdiction overruled. 

Miller, for the State. 


Davis and Berrien, for the Defendant. 
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Minutes of Superior Court, letter G. p. 355. 


Chambers, June 16, 1811. 


Ex parte JAMES M’ANNULLY, Esq. Coroner. 


FEES. 


Chariton, Judge. 

Mr. Oliver Sturges was summoned to attend as one of 
the jury of inquest. Not having obeyed this summons, and 
his excuse being deemed insufficient, an execution issued to 
collect the fine for his default, and I am now applied to, to 
set aside the execution, upon the ground, that the laws of 
this state do not impose a fine on a defaulting juror, summon- 
ed on an inquest. The act of assembly of December 18th, 
1792, gives the following fees to the coroner: ‘‘For sum- 
moning an inquest on a dead body, and returning the inquisi- 
tion, forty-six shillings and eight pence.’’ Marb. and Crawf. 
Dig. 229. 


Now it would be absurd to give the coroner the power of 


summoning an inquest, unless it is understood that all the in- 


cidental means of rendering that power efficient, were also 
at the same time delegated to him. 

The power of summoning an inquest would indeed be nu- 
gatory, unless a fine could be imposed on the defaulting ju- 
rors. It results, therefore, that the defaulting jurors are 
subject to a fine. Our own statute being silent as to the 
amount of fine, we must, as in analogous cases, resort to 
the laws of England; and, after consulting, I find, that the 


coroners of this county have conformed thereto. 


Motion to set aside the execution overruled. 
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Minutes of Superior Court, letter G. p. 361. 


Chambers, August 13, 1810. 


THE STATE vs. ALEXANDER PATTERSON. 


HABEAS CORPUS. 


Chariton, Judge. 


THE prisoner shipped himself as an articled seaman, on 
board the brig John, captain John Davidson, on the 4th June, 
1810, for the term of one year. On the 30th of July last, 
John Pooler, Esq. a justice of the peace, by his warrant, di- 
rected the jailer to detain, and safely keep, in the common 
prison of this county, the prisoner and two other seamen, 
‘*until they are legally demanded by captain John Davidson, 
they having deserted from the said brig John.’’ Mr. Cuyler, 
his counsel, moved for his discharge upon two grounds. 


1. Because the commitment is variant from the act of 
congress, as it does not state, that it appeared, “‘ by due proof, 
that the prisoner had signed a contract within the intent and 
meaning of the act, and that the voyage agreed for is not 


finished, altered, or the contract otherwise dissolved ;’’ and, 


2. Because the vessel has proceeded to sea. 


1. The proof, upon which the justice founded his commit- 
ment, has not been exhibited ; but if the motion of the prison- 
er’s counsel, have turned exclnsively upon this point, I should 
have required the production of the captain’s affidavit, or 
other proof submitted to the magistrate, to ascertain whether 
the requisites of the act had been complied with. I cannot 
travel out of the commitment, and the ex parte depositions 
taken before the justice, and if it appeared, from those depo- 
sitions, that proof had not been exhibited as is detailed in the 
act of congress, and which is designated in this ground of the 
counsel’s motion, I should consider myself bound to discharge 
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the prisoner. The second ground being, however, sufficient, 
I shall waive a further consideration of this. 
2. The act of congress authorizes a commitment ‘‘to the 


house of correction, or common jail of the city, town, or 
place, there to remain until the said ship or vessel shall be 
ready to proceed on her voyage, or until the master shall re- 
quire his discharge.’’ Laws of U. S., vol. 1, p. 42. The 
act of congress, as was observed by Mr. Cuyler, could not 


contemplate perpetual imprisonment, which, however, would 
be the effect, if the discretionary power delegated to the 
master, was not defined and explained by the zmfention of the 
act, and its preceding expressions. He contended, (and to 
this I assent,) that the act had sufficiently and explicitly de- 
clared, that the seamen should remain in confinement, ‘ un- 
til the ship was ready to proceed on her voyage;’’ and that, 
consequently, the discretion given to the master, in requiring 
his discharge, must be exercised previous to that time, to the 
sailing of the vessel. Ut res magis valeat quam pereat. 1 
sanction this construction, for otherwise, one part of the 
statute would be in direct hostility with the other. This is 
a case prima impressionis; but I think there can be no 
doubt, that, upon this ground, the prisoner is entitled to his 
discharge. 


Prisoner discharged. 
Cuyler, for the prisoner. 
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Minutes of Superior Court, letter G. p. 363. 


Chambers, August 23, 1811. 


CARNOCHAN vs. ABRAHAMS. 


ESCHEAT. 


By Chariton, Judge. 

IN June last I gave a decision in this case, which the 
justices of the court of ordinary of Glynn, were directed to 
commit the administration of the estate and effects of Thomas 
B. M’ Kinnon to the appellant, John Carnochan. This man- 
date ought to have been obeyed as soon as the appellant was 
prepared to give the security which might be deemed suffi- 
cient by the justices. It appears from the affidavits before 
me, that application was made to their clerk, Mr. Abrahams, 
for administration, which he under various pretexts refused 
to grant. The first impression of the court was, that the 
granting of final administration, was a duty which the law 
devolved upon the clerk; and I was therefore disposed to 
award an attachment for the contemptuous manner, in which 
the authority and legitimate functions of this jurisdiction had 
been treated. But I am satisfied after a diligent investiga- 
tion of the statutes, that the security offered by the adminis- 
trator, must be approved of by the justices. After the delay 
which has taken place, and the apparent disrespect which 
has been paid to the decision of this court, I cannot expect 
that the justices will convene, upon the bare solicitation 
of the administrator. Mr. Bulloch may therefore take his 
motion for a mandamus, requiring the justices to convene 
for the purpose of approving the security which may be re- 
quired, or which the administrator may offer; and for the 
purpose of granting the administration, and of delivering 
over the effects of the intestate, Zzomas B. M’ Kinnon, to 
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GEORGIA, /ohn Carnochan in conformity to the former judgment, and 
oo mandate of the court. And it is ordered, that for these 
——_ Purposes the peremptory mandamus do issue. And it is fur- 
Carnochan ther ordered, that the said justices of the court of ordinary of 
Po Glynn do meet for the purposes aforesaid, at the court house 
—_—___——_—— in Brunswick, at to o’clock, A. M. of the first Monday of 
September next, being the third day of said month, which 

service the sheriff of the county of Glynn is charged to make 


without delay, on the receipt of said writ. 


Yesterday, and subsequent to the motion of Bulloch fora 
mandamus, I received a notification, under the second sect. 
of escheat act of 1801, from the escheator, and clerk of the 
court of ordinary of Glynn, in which is stated, that 7homas 
B. M Kinnon died without will and without heirs, leaving a 
considerable property behind, which the notification enume- 
rated. 

If I permit this notification to impede the administration, 
I should indirectly give weight to the suggestion of the es- 
cheator, which, according to the act of 18o1, it can only re- 
ceive from the investigation of a jury: and in the mean time 
the evil of leaving the property afloat, would result; which 
would be protected in the hands of an administrator who had 
given security commensurate with the value of that pro- 
perty. 

The principle of escheat, if it applies, does not under the 
act of 1801 (different proceedings are directed, if the intes- 
tate was an alien by the act of 1805) impair the right to ad- 
ministration until the jury make the inquest, and return the 
verdict on the report submitted to them, by the escheator 
and the judge. In the mean time, the supposed escheated 


property remains in the possession of those whose rights 
are ostensibly perfect, and such rights can only be divested 
by the verdict of a jury. Such is the effect and operation, 


as I conceive, of the act of 1801. 


These being my impressions, the notification of the eschea- 
tor will be submitted, as the law directs, to a jury at the next 


term. 
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Minutes of Superior Court, letter G. p. 368. 


Chambers, October 12, 1810. 


Ex parte JOHN CARNOCHAN, ADMINISTRATOR, &C. 


CONTEMPT. 


By Charlton, Judge. 


On the 27th day of August a peremptory mandamus 
was issued by the court, by which John Couper, William Page, 
George Baillee, L. Wilson and John Gigmiliiat, Esqrs. justi- 
ces of the inferior court of the county of Glynn, and of the 
court of ordinary of the same county, and /saac Abrahams, 
Esq. clerk of said court of ordinary, were commanded to 
convene on the first Monday in September, at Brunswick, 
(the place for holding the courts of the county of Glynn,) 
for the purpose of approving and taking security from and 
of administering the oath, prescribed by law for administra- 
tors, to John Carnochan, to whom this court had upon an ap- 
peal, granted the administration of the estate of one 7homas 
B. M’ Kinnon ; and the above justices and clerk were farther 
commanded by the said mandamus, to issue letters of admi- 
nistration to the said John Carnochan, and to deliver to him 
all the monies and effects of the intestate, which were in 
either of their hands, custody, or possession. 


On the day appointed for their convention in the manda- 
mus, the court of ordinary met, and passed an order, in 
which it is declared, that the court did not meet in obedi- 
ence to the peremptory mandamus, because this tribunal 
had no right, as it asserts, to command ¢hem; but that the 
meeting was held in the regular course of the sessions of 
that court. 


Notwithstanding the denial of the authority of this jurisdic- 
tion to enforce an obedience to its orders and decrees by 
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the interposition of the writ of mandamus, the justices, how- 
ever, did in the same order, direct every thing to be done, 
which they were commanded to do, by the writ of mandamus. 
In compliance with my judgment on the appeal, and the man- 
dates of the mandamus, they ‘‘ ordered, the administration to 
be granted to John Carnochan, upon his giving sufficient se- 
curity to double the value of the estate,’’ and they farther. 
directed their clerk, ‘‘to all monies in his hands, or by him 
lodged in the bank, conformably to a former order, the pro- 
perty of said estate, and all the other property of said estate, 
now in his hands, to deliver to John Carnochan.’’ This 
order is dated on the third of September. On the same 
day, and almost in the same breath, their honors, the jus™ 
tices, pass another order, by which their clerk is directed 
to cause an inventory and appraisement to be taken of the 
estate and effects of Zhomas B. M’ Kinnon, and then to sell 
and deposit the proceeds in the manner prescribed by the 
escheat act of assembly of the 5th December, 1805. The 
clerk of the court of ordinary and escheator of Glynn county 
had in August transmitted me a notification, directed to be 
given to the judge of the Superior Court, by the escheat act 
of 1801. Which notification, and the principles connected 
with it, were disposed of in the opinion (23 August) on the 
motion for the peremptory writ of mandamus, and of which 
the justices have been fully apprised. The justices of the 
court of ordinary have, therefore, not only, by their first 
order of the third September contemptuously oppugned the 
legitimate and necessary authority of this jurisdiction, an 
authority too, expressly delegated to the Superior Court by 
the 7th section of the third art. of the constitution, but they 
have as contemptuously by their second order of the same 
date, disobeyed and evaded the mandates of the writ of man- 
damus, and thereby rendered inefficient the ‘superintenden- 
cy which this court possesses over inferior jurisdictions. 
Under all these circumstances it is a duty I owe to the con- 
stitution, to the law, and the dignity of this court, to grant a 
rule, which Mr. Bulloch now moves for, to show cause why 
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an attachment for contempt should not issue, against the 
justices who presided and passed the orders of the third Sep- 
tember. And it is accordingly ‘‘ ordered that George Bail- 
lee John Conper, and William Page, Esqrs. three of the jus- 
tices of the Inferior Court and of the Court of Ordinary of 
Glynn county, do, on the first day of the next Superior Court 
of Glynn county, show cause why an attachment for con- 
tempt should not issue against them for a disobedience to the 
writ of mandamus issued by this court. And it is farther 
ordered, that the sheriffs of the county of Glynn do serve 
each of the said justices with a copy of this decision and 


order. 


"317 


GEORGIA, 
Chatham Co. 
Oct. 1810. 


—_—_— 
Ex parte 
Carnochan. 











Page. 


Actus Dei 

Administration 70, 71, 149, 159, 196, 259 
Affidavit III, 279, 300, 303 
ye eS” ee eee hee Se eee ee ee 


Amendment 


Arbitration . 
Assignor and Assignee 
NI os. os a Nev no aida! a win 84,8 sits 9 0:9, 9 «bi Neonat Ree eae 


Certiorari... 31, 36, 80, 109, III, 140, I51, 159, 173, 235, 279, 304 
Challenge of Jurors 

Charter Party 

Chose in Action, 

Citation 

‘Clerks 

Commission 

Confiscation Act 

Common Law 

Contempt 43, 124, 315 
Constitution 175, 191, 195, 237 
Corporation 113, 235 
Coroner : 

Court of Ordinary 

Court, Mayor’s 

Covenant 


Entry, Forcible 


Equity... 
Evidence 





INDEX. 


Page 
Executor and Administrator, (vide Administration).. 145, 261 
Escheat . 


222, 253 

160 

Hiapeas Corns oie. oes ck ves 24, 123, 142, 184, 213, 311 

Indictment 169; 308 

Injunction 153, 253, 263, 268, 272, 304 
Inquest 
Interest 


Judgment 

Jurisdiction 

Jury, Special 

Law, Ex post facto 
Limitations, Statute of 
Malpractice 

Mia aS 555 ds5. 4 ow} 2 eo wa bcc ee ee ae 
Marriage settlement 
Minutes of Court 

New Trial 

Nolle Prosequi 

Notice 

Ordinances 

Ordinary, vide Court 
Pleading 
Presentments 
Prohibition 
Recognisance 

Scire Facias 


Seamen 
Settlement 
Sheriff 
Slavery 
Statute 


Trial, (vide New Trial) 
Verdict of Special Jury 
Warrant. 





